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CURRENT TOPICS. 





The limits of the implied authority, con- 
ferred upon an attorney by his retainer are 
so indefinite in their character, that no+with- 
standing the multitude of decisions upon that 
topic, with which the books abound, the 
courts are constantly called upon to adjudicate 
the question anew under some of its protean, 
changes. In Schoregge v. Bishop, recently 
decided by the Supreme Court of Minnesota, 
the question was whether the authority of the 
attorney of non-resident plaintiffs, after judg- 
ment was recovered and execution levied, ex- 
tended to binding tue plaintiffs,in an under- 
taking under the statute, to indemnify and 
save harmless the sheriff from all costs, dam- 
ages, etc., resulting from the enforcement of 
the execution. The court held that it did, 
saying: ‘‘The effect of the statute which is 
thus interposed for the sheriff’s protection, 
is quite material in the consideration of this 
case. As the result of it, when the exigency 
arises, unless the plaintiff in execution, or 
some one in his behalf, actively intervenes, 
he may lose the benefit of a valid levy. The 
execution of the required instrument of in- 
demnity in this case was, therefore, directly 
in the line of proceedings for the collection 
of the judgment, and was doubtless consid- 
ered by the attorney beneficial to his clients. 
Under such circumstances, we are of the 
opinion that his acts in the matter of the exe- 
cution of the undertaking should not be 
deemed to be beyond the scope of his employ- 
ment. Clark v. Randall, 9 Wis. 128; Whar- 
ton on Agents, secs. 585-9; Moulton v. 
Bowker, 115 Mass. 40; s. c., 15 Am. Rep. 
72; Weeks on Attorneys, sec. 218; Nelson v. 
Cook, 19 Ill. 453; Gorham v. Gale, 7 Cow. 
744; Union Bank v. Geary, 5 Pet. 113; New- 
berry v. Lee, 3 Hill, 523; Ostrich v. Gilbert, 
9 Hun (N. Y), 245; Jenny v. Delesdernier, 
20 Me. 191.’’ This decision is in accord with 
the distinction make by Mr. Justice Gray, 
then Chief Justice of Massachusetts, in the 
case of Moulton v. Bowker, supra. In that 
case, as usually in his judivial utterances, his 
opinion is a model of terse precision, that 
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makes it very refreshing reading after the 
tedious and platitudinarian elaborations, with 
which we are so frequently inflicted from the 
bench. The question was whether an attorney 
has authority, by virtue of his retainer, to re- 
lease, before judgment, an attachment of real 
estate. We quote the opinion entire, except 
the concluding sentence: ‘*An attorney at 
law has authority, by virtue of his employ- 
ment as such, to do in behalf of his client all 
acts, in ,or out of court, necessary or inci- 
dental to the prosecution and management of 
the suit, and which affect the remedy only, 
and not the cause of action; and we can have 
no dovbt that this includes the power to re- 
lease an attachment, at least before judgment, 
which is all this case requires us to consider. 
Lewis v. Sumner, 13 Met. 269; Shores v. 
Caswell, 13 Met. 415; Wieland v. White, 109 
Mass. 392; Jenney v. Delesdernier, 20 Me. 
183; Rice v. Wilkins, 21 Me. 558; Pierce v. 
Strickland, 2 Story, 292; Levi v. Abbott, 4 
Exch. 588.”’ 

In the case of Clark v. Randall, 9 Wis. 
135, cited above, the doctrine, that it is with- 
in the implied authority of the attorney of 
non-resident plaintiffs to indemnify a levying 
officer, is carried a step further in its logical 
development In that case the attorneys of 
plaintiff gave an indemnifying bond in their 
own names and, after considerable litigation, 
were compelled to pay it. Suit was brought 
against their clients for reimbursement. Say 
the court: ‘‘Wethink * * * * thatthe 
defendants in error had an implied authority, 
by virtue of their employment as attorneys 
in the suits, to indemnify the marshal, when 
about to make a levy under the execution; 
and that their acts in this behalf were binding 
upon their clients. And if they executed 
their own indemnifying bond to the oflicer, 
and have in consequence suffered from it, it 
is no more than just and proper that their 
clients reimburse them for all damages they 
have sustaingl thereby.’’ Of course, in 
such a case the evidence must show that the 
attorney acted in good faith and with reason- 
able prudence and discretion, or he will not 
be entitled to recover. And, indeed, where 
he gives the indemnity, in his client’s name, 
he is answerable to his client in damages, if the 
course of action pursued was not such as pru- 
dence, diligence, a knowledge of the law, and 
the most perfect good faith would, dictate. 











242 THE CENTRAL LAW JOURNAL. 








MENTAL SUFFERING AS AN ELEMENT 
OF DAMAGES. 





‘‘Damages,’’ says Greenleaf,’ ‘‘are given 
as a compensation, recompense or satisfac- 
tion to the plaintiff for an injury received by 
him from the defendant. They should be 
precisely commensurate with the injury, 
neither more nor less.’’ It is very safe to 
say, however, that damages are generally 
‘‘less,’’ and that at best, in a vast majority of 
cases,the plaintiff pursues what Shylock calls 
‘*a losing suit’’ against the defendant. As 
Mr. Sedgwick expresses it:* ‘In the most 
ordinary case of a suit on a note of hand, the 
damages do not amount to compensation. 
Who pays the counsel fees? Who pays for 
the time of the plaintiff? Who pays for his 
annoyance and vexation? The most success- 
ful lawsuit is too often a Barmecide feast.’’ 
And yet it is, no doubt, as well for the peace 
and comfort of the community that this 
should be the case; that litigation should not 
be rendered too alluring; that redress of a 
grievance or injury in due course of law 
should remain an evil only less than a total 
loss, and that a law suit should continue to 
be, as it has been heretofore, a game at which 
both players arise from the table losers. 

It is not our purpose in this article to dis- 
cuss the interpretation of legal remedies in 
general, nor to enter into the controversy 
which for a number of years past prevailed in 
the profession, on the subject of compensato- 
ry damages and those denominated vindic- 
tive, exemplary or punitive. The questions 
we propose to consider are: When, and un- 
der what conditions, damages, either compen- 
satory or exemplary, are awarded for such 
injuries as result in the mental anguish and 
suffering of the plaintiff, or of the party in- 
jured; how far such suffering may be con- 
sidered an element in estimating such dam- 
ages; in what cases the person, injured may 
recover, and when, the party standing in loco 
parentis; how far damages are recoverable 
when the injury is also punishable as a crim- 
inal offense; when they may be considered 
vindictive, and when merely compensatory ; 
how far they are modified by the fact that 
the injury complained of is wilful, or the re- 


12 Greenleaf Ev., sec. 253. 
2 Law Reporter, June, 1847. 





sult of negligence; what is the general duty 
of ‘he jury in such cases, and how far its dis- 
cretion will be controlled by the court. 

In almost every instance these cases arise 
ex delicto. The only notable exception is 
that for breach of promise of marriage, and 
this, although in form ex contractu, has all 
the characteristics of actions founded in tort.® 
In cases of this character, the gravamen of 
the complaint is purely sentimental, being 
the mental anguish of the plaintiff deserted 
by her suitor, although the wealth, social 
position and family connections of the de- 
fendant may also be shown in aggravation of 
damages.* The class of actions ex delicto, in 
which mental anguish is admissible as an ele- 
ment of damages,is large. It comprises actions 
for seduction, criminal conversation, slander 
and libel,° all varieties of cases arising out of 
personal violence, false imprisonment and 
malicious prosecution, and many growing out 
of injuries caused by negligence. Indeed, it 
may be said that wherever there is a wrong 
iniflcted by one person upon another, and any 
legal redress whatever is afforded by the law, 
that redress, besides due reparation for the 
injury done to the plaintiff, includes also a 
proper compensation for such mental] suffer- 
ing as may have followed, as an immediate 
consequence, the tortious act. To this rule, 
however, there is at least one notable excep- 
tion. At common law, no civil action can be 
maintained for the death of any human being, 
and no damages of any character suffered by 
any other person in consequence of such 
death, can be recovered. As Lord Ellenbor- 
ough expressed it: ‘‘In a civil court, the 
death of a human being could not be com- 
plained of as an injury.’’? This defect of 


8 Sedgwick on Damages, 210, 369 ; Goodall v. Thur- 
man, 1 Head. 209; Wilbur v. Johnson, 58 Mo. 600; 
Collins vy. Mack, 31 Ark. 684; Tobin v. Shaw, 45 
Me. 881; Southard v. Rexford, 6 Cow. 254. 

4 Lawrence v. Cook, 56 Me. 187; Sprague v. Craig, 
51 Ill. 288. 

5 Swift v. Dickerman, 31,Conn. 285; Dufort v. 
Abadie, 23 La. Ann. 280; Hastings v. Stetsen, 130 
Mass. 76; but see Prime v. Eastwood, 45 Iowa, 640; 
Terwelliger v. Wand, 17 N. Y. 54; Wilson v. Goit,; 17 
N. Y. 442. 

6 Harrison v. Swift, 138 Allen, 144; Malone v. Mur- 
phy, 2 Kan. 250; Stout v. Sprall, 1 N. J. (Coxe) 79; 
Hogan v. Cregan, 6 Robt. (N. Y.) 13; West v. Forest, 
22 Mo. 844; Pennsylvania Canal Co. v. Graham, 68 Pa, 
St. 290; Smith v. Overby, 30 Ga. 241; Smith v. Wood- 
fine, 1C.B.N. 8.660; Berry v. Da Costa, 12 Jurist 
(N. S.), 588. : 

7 Baker v. Bolton, 1 Camp. 493.} 
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the common law has been partially remedied 
by Lord Campbell’s act.® It is entitled, ‘‘An 
act for compensating the families of persons 
killed by accidents ;’’ and in a well considered 
case,? of a widow for her loss by reason of 
the death of her husband, caused by the neg- 
ligence of the defendant, it was held by the 
Court of Queen’s Bench, that the statute 
made no provision for solacing the wounded 
feelings of the survivors whom it was de- 
signed to compensate for their loss. This 
statute has been followed by similar enact- 
ments in most of the States, which are sub- 
stantially copies of their English model, and 
in the'r construction it has been very uni- 
formly held that no damages can be awarded 
under them for the mental sufferings of the 
deceased or of surviving relatives. 1° 

In Kentucky and Connecticut it has been 
held that exemplary damages could be recov- 
ered under the respective statutes of those 
States, by the administrator of the person 
killed; and in California such damages are 
permitted by the express terms of the stat- 
ute.4! It should be borne in mind that from 
the very meaning of the term, exemplary 
damages include all damages arising from 
mental suffering. In Iowa it has been held 
that by the statute of that State,?? the right 
of action belongs, and the damages accrue, 
not to the next of kin, but to the estate of 
the deceased; and it is left in doubt whether 


89 & 10 Vic., ch. 93. 

9 Blake v. Midland R. Co., 16 Jurist, 561. 

10 Duckworth vy. Johnson, 4 H. & N. 653; Franklin 
v. 8. E. R. Co., 3H. & N. 211; Pennsylvania R. Co. v. 
McUloskey, 23 Pa. St.526; Whitford v. Pan Handle R. 
Co., 23 N. Y. 465; N. Pennsylvania R. Co. vy. Rob- 
inson, 44 Pa. St. 175; State of Maryland v. Baltimore, 
ete. R. Co., 24 Md. 84; Cleveland, etc. R. Co. v. Ruw- 
an, 66 Pa. St. 393; Illinois Central R. Co. v. Baches, 55 
Ijl, 379; Illinois Central R. Co. v. Weldon, 52 Iil. 290; 
Pennsylvania R. Vo. v. Butler, 57 Pa. St. 885; Chicago, 
etc. R. Co. v. Swett, 45 Ill. 197; Chicago, ete. R. Co. 
vy. Shannon, 43 III. 388; Pennsylvania, ete. R. Co. v. 
Zebe, 88 Pa. St. 318; Pennsylvania R. Co. v. Kelley, 
31 Pa, St. 372; Pennsylvania R. Co. v. Vandever, 86 
Pa. St. 298; Meclntyre v. New York Central. etc. R. 
Co. 47 Barb. 515; Chicago v. Major, 18 Ill. 849; Telfer 
v. Northern, etc. R. Co., 30 N. J. 188; Quin v. Moore, 
15 N. Y. 432; Lehman v. Brooklyn, 29 Barb. 234; Co- 
nant v. Griffin, 48 Ill 410; Pennsylvania R. Co. v. 
Henderson, 51 Pa. St. $14. 

1tGen. Laws of Ky. (1879), p. 551; Hansford 
v. Payne, 2 Cent. L. J. 722 (187); Bowler v. Lane, 8 
Met. (Ky.) 311; Chiles v. Drake, 2 Id. 146; Rev. Stat. 
Conn. (1815), p. 422, ch. 6, sec. 9; Goodsell v. Hart- 
ford, ete. R. Co., 29 Conn. 496; California Code, Civ. 
Pro., sec. 877 (1874). 

12 Towa Code (1878), secs. 1307, 2525, 2526; Sherman 
v. West. 8. Co., 24 lowa, 515. 





exemplary damages or damages for the men- 
tal anguish either of the deceased or his sur- 
viving friends, can be awarded. 

For anything short of death, however, the 
law authorizes, in proper cases, damages for 
the mental anguish, not of the plaintiff neces- 
sarily, but of the party injured; for it is his 
or her feelings that are to be considered. The 
only exception to this rule is the case of se- 
duction. In such case the party directly in- 
jured can not, at common law, maintain an 
action for the wrong done to her, and it is 
to the parent that damages are awarded for 
lacerated feelings and loss of reputatiun. 14 
Nor is this redress confined to the natural 
parent of the person injured, but may be 
awarded to a guardian, master or other per- 
son standing in loco parentis. In Ball v. 
Bruce,” the plaintiff, George Ball, brought 
suit for the seduction of his sister-in-law, 
who was under his care and in his service. It 
was held that the jury, in assessing damages, 
might go beyond the consideration of the 
*‘service,’’ which was practically nominal, 
and regard the wounded feelings of the 
plaintiff and the disgrace brought npon the 
family. 

In the case of Stevenson v. Belknap,’® it 
was held that the father’s right to maintain 
an action of this character, was not impaired 
by the fact of his daughter’s attaining her 
majority, nor by the statute of Iowa author- 
izing a party injured in this manner to main- 
tain an action on her own account. It was 
further held that the jury might well consider 
the wounded feelings of the plaintiff, and his 
anxiety on the account of his other children." 

Except in the case of seduction, the rule is 
that the person entitled to claim damages for 
mental anguish is the person directly injured. 
In Oakland, etc. R. Co. v. Fielding,?® it was 
held that a jury could allow nothing to a 
fatber for his wounded feelings and mental 
anxiety consequent upon the injury inflicted 

18 Sedgwick on Damages, sec. 542; Whitney v. 
Hitchcock, 4 Denio, 461; Irwin vy. Dearman, 11 East, 
“a Andrews v. Askey, 8 C. & P. 7; Ball v. Bruce, 21 
Til. 161; Stout v. Prall, 1N. J. (Coxe) 179; Stevenson 
v. Belknap, 6 Lowa, 97; Morgan v. Ross, 74 Mo. 818 
(1881); Hatch v. Fuller, 131 Mass. 584 (1881). 

(6 21 Til. 161. 

16 6 Lowa, 97. : 

17 Tulledge v. Wade, 3 Wils. 18; Ingersoll v. Jones, 
5 Barb. 661. 


18 48 Pa. St. 320. See, also, Pennsylvania R. Co. v. 
Kelley, 31 Pa. St. 872. 
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upon his son by the negligence of the defend- 
ant. The same rule was followed in New 
York in the case of Whitney v. Hitchcock,® 
a case of very aggravated assault upon 
young girl. It was held to be error for the 
trial court to instruct the jury that they could 
give exemplary damages to the father, who 
was the plaintiff. ‘“The young female,’’ the 
court properly observed, ‘‘can herself main- 
tein an action in which her damages may be 
assessed according ‘+o to the rule laid down at 
the trial; and if the father could likewise re- 
cover them in this action, they could be twice 
claimed in civil actions, and the defendant 
would also be liable to indictment.’’ 

In the foregoing case it will be observed 
that the court, in limiting the parent’s dam- 
ages to actual loss of service, meant to in- 
clude under the head of exemplary damages, 
such as grow out of mental suffering; and 
this is one of the many cases in which confu- 
sion of meaning and ambiguity of expression 
have grown out of the habit of regarding a 
certain proportion of the damages as compen- 


sation for the injury, and a further amount 


to be paid to the plaintiff, in excess of his 
deserts, as a punishment of the defendant. 
Personal violence, under any circum- 
stances, is a very fruitful source of mental 
anguish. The remedy by civil action for in- 
juries of this character is not precluded by 
the fact that the defendant has been, or may 
he, legally punished for the offense against 
the law, nor does this fact deprive the plaint- 
iff in the civil suit of his right to damages 
for outraged feelings. There is, however, 
some confusion in th2 authorities which grows 
chiefly out of the indefinite manner in which 
damages are characterized by the courts as 
compensatory, or exemplary, or vindictive. 
Boyer v. Barr,” was an action for assault and 
battery, and the court permitting the jury to 
compensate the plaintiff for mental suffering 
as well as physical pain forbade damages of a 
punitive or exemplary character, the court 
evidently regarding damages for mental an- 
guish as compensatory, not as exemplary. 
To the same effect are the cases of Lucas v. 
Flinn,?4_ Taleer v. Hutson,?? Nossamer v. 


19 4 Denio, 461. 
Rt. Co., 56 Cal. 388. 

208 Neb. 68. 

21 35 Iowa, 9. 

225 Ind. 322. 


See, also, Durkee vy. Central Paeific 





Rechert,?* Humphries v. Johnson “4 and Stru- 
bles v. Nodwift.%> In all these cases the ex- 
clusion of exemplary damages was based up- 
on the ground that the defendant was liable 
to be punished criminally, and all concur in 
allowing damages for mental suffering as com- 
pensatory. In like manner in a libel case,** 
it was held that, libel being punishable by in- 
dictment, exemplary damages were not per- 
missible in the eivil suit, but the jury were 
instructed that they should include in com- 
pensation the injury to the plaintiff in feel- 
ings and repuation. 

On the other hand, it has been held 27 that 
vindictive damages may be given for assaults 
and the like offenses which are punishable by 
indictment. In Brown v. Swineford,”® it was 
further held that an award of punitive dam- 
ages for a tort which has already been pun- 
ished as a crime, is not a violation of the con- 
stitutional provision that no person for the 
same offense shall be twice put in jeopardy of 
punishment. The cases of McWilliams v. 
Bragg *° and Barnes vy. Martin,®° are to the 
same effect. 

It is, however, practically immaterial 
whether damages for mental suffering be 
called compensatory or exemplary, if they are 
permitted at all, they will be given in proper 
cases as freely under one name as the other. 
A striking illustration of this remark is 
the case of Bass v. Chicago, etc. R. Co.,** 
being an action by a passenger ejected from 
a ‘‘Jadies’ car’? by a too zealous brakeman, 
which was thrice tried in two different coun 
ties, twice on instructions allowirg exemplary 
damages and once on instructions forbidding 
them, and the same liberal verdict ($4,500 
damages) was given on each trial. The pas- 
senger in this case was roughly handled by 
the brakeman, and the railway company paid 
roundly for the outrage. Ina much milder 
case,*? the mortification of a public expulsion 
from the cars was avenged by a verdict of 


23 18 Ind. 350. 

24 20 Ind. 190. 

25 11 Ind. 64. 

26 Austin v. Wilson, 4 Cush. 273. 

27 Reederyv. Purdy, 48 Ill. 261. 

28 44 Wis. 282. 

293 Wis. 424. 

3015 Wis. 240 See also Cook v. Ellis, 6 Hill (N. Y.) 
466; Louder v. Hinson,4 Jones, (N. C.) 390; and Slater 
v. Sherman, 5 Bush. (Ky.) 206. 

31 36 Wis. 450; s. C., 39 Id. 686; 8. c., 42 Td. 654. 

32 Smith v. Pittsburg, etc. R. Co., 23 Ohio, 10. 





c 


\> 


\ 


AY 


\ 
Walks: 


cr t-lhlUOCrlhlC(rr?rlcC!l eee 


hoe 








@e *§% | SW tow 


it 


0 
3- 
ly 
ia 
er 


of 


y.) 
ter 








‘such suffering. 


THE CENTRAL LAW JOURNAL. 


245 








$700 damages, and yet it appeared that Mr- 
Smith had gone purposely on the train to test 
the legality of the’ fare which he refused to 
pay, and that he had been put off the car in 
the kindest manner in which that disagreeable 
operation can ‘be performed. 

To authorize damages for mental suffering 
it is not necessary that the injury syqould be 
wilful. A well known text writer® has 
limited the doctrine authorizing damages for 
mental suffering to cases in which the injury 
is wilful, but the authorities he cites do not 
sustain his position. One of the cases * was 
that of a father suing for injuries to his son 
caused by a collision of vehicles and the neg- 
ligence of the defendant. Counsel asked 
that damages be assessed for the injury to 
plaintiff’s parental feelings, ‘‘the same as in 
cases of seduction.’’ As the suit was not by 
the party directly injured,® this instruction 
was properly denied, but nothing whatever 
was decided on the ground that the injury was 
unintentional. In the only other case cited,” 
it was held that if the plaintiff sustained no 
physical injury, but merely eacountered peril 
which caused fright and consequent mentdl 
suffering, he could recover no damages for 
There is no intimation in the 
opinion that intention, or the want of it, was 
any element in the decision of the case.* 

In Cooper v. Mullins,®® an employe of a 
railroad company was seriously injured by 
reason of the negligence of the superintend- 
ent of the road, and it was held that the lat- 
ter was responsible, and, although there was 
no pretense that the injuries were wilfully in- 
flicted the damages included reparation for 
the suffering and mental agony which the 
plaintiff endured in consequence of his inju- 
ries. The recent case of Porter v. Hannibal, 
etc. R. Co.,* was to the same effect, it being 
held that mental pain and anguish were proper 
elements of damage, although no wantonness 


33 Indianapolis, etc. R. Co. vy. Stables, 62 Ill. 313, 
overruling Illinois Central R. Co. v. Sutton,53 Ili. 398. 
See, however, Hagen v. Providence R. Co., 3 R. I. 88. 

34 2Greenl. Ev., sec. 267, n. 

35 Flemington v. Smithers, 2 C. & pv. 292. 

36 See ante. 

87 Canning v. Williamston, 1 Cush. 451. 

38 On this subject see Smith y. Overby, 30 Ga. 241; 
Masters v. Warren, 27 Conn. 293; Memphis. etc. R. 
Co, v. Whitfield, 44 Miss. 466; West v. Forrest, 22 
Mo. 344; Stewart v. Ripon, 38 Wis. 584. 

39 30 Ga. 147. 

409 Reporter, 549 (1879). 





or malice was charged against the defend- 
ant, 

In the case of Ware v. Water Company,* 
the law upon this subject is very well and 
tersely stated by Nelson, J. This was an ac- 
tion for damages, charging the defendant not 
with wanton and wilful injury, but with neg- 
ligence in blasting rock, whereby the plaintiff 
was seriously hurt. The court said: ‘*The 
party aggrieved is entitled to recover not only 
actual expenses, including medical attend- 
ance, but also a reasonable compensation for 
mental and bodily suffering, loss of time, and 
any permanent and incurable injury inflicted. 
The damages must be strictly compensatory.’’ 

It is not necessary in order to recover dam- 
ages for mental anguish that a special allega- 
tion of such sufferings be made in the plead- 
ings. In Wright v. Compton,* the court, 
after stating that the jury might award a just 
compensation to the plainttff for ‘‘such suf- 
fering and anxiety of mind as are fairly and 
reasonably the plain consequences occasioned 
to him by the injury done;’’ proceeds to 
say: ‘**To this the appellants seriously object, 
because there is in the complaint no claim for 
damages based upon suffering and anxiety of 
mind. Nor need there be. It need not be 
specially alleged, but it is the natural and di- 
rect consequence of the injury charged. 
Imaginary suffering and fanciful anxiety of 
mind would not be ground for damages; but 
suffering and anxiety of mind caused by 
corporal injuries maybe considered by the 
jury in estimating the amount of damages.’’ 

The duty of a jury in awarding damages in 
all cases in which exemplary damages should 
be given is very felicitously stated by the Su- 
preme Court of Tennessee in an action for 
malicious prosecution.** They are to be 
‘‘such damages,’’ said the court, ‘‘as a re- 
flecting and dispassionate jury, investigating 
and weighing the charge out of which the 
civil suit grows, and its attending circum- 
stances may conclude are proper and right.” 
In this dictum is included the whole doctrine 
of damages in actions arising ex delicto. The 
jury is the appropriate tribunal to assess 
damages; if they do their duty whatever 
damages they may conclude to be ‘‘proper 
and right,’’ are ‘“‘proper and right.’’ This 


41 1 Dillon, 465. 
42 53 Ind. 337. 
43 Jones v, Turpin, 6 Heisk. 181. 
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truth could not be expressed in fewer words, 
and yet volumes of explanation could not 
make it clearer. 

How far the court will interfere with the 
discretion of the jury in assessing damages 
is next to be considered. It may be safely 
laid down asa rule that the court will not 
disturb the verdict on the ground of excessive 
damages in ‘‘damage suils’’ such as we have 
been considering, unless there has been some 
obvious error or misconception on the part of 
the jury, or it has been made apparent that 
they had been actuated by improper mo- 
tives.44 The English Court of Common 
Pleas says: ‘‘We should be careful to keep 
the jury within bounds; but the judges must 
not interfere with a tribunal in the discharge 
of its duty.’’ Then, after approving the case 
of Smith v. Woodfine,*® the court goes on to 
say: ‘‘The jurisdiction of the court over the 
verdict ought to be extremely guarded. In 
commercial cases, it is possible for the court 
to say what damages ought to have been giv- 
en. That can not be done here; it is 1mpos- 
sible to analyze the heads of damage.’’ This, 
and the case of Smith v. Woodfine, were ac- 
tions for breach of marriage promise; the 
same principle applies as well to all cases in 
which the mental suffering of the plaintiff 
forms the most material element of damage, 
for in all such cases it is impossible for the 
court to ‘‘analyze the heads of damage,’’ or 
to ‘dive into the minds of the jury.”’ 

The Supreme Court of Tennessee expres- 
ses itself to the same effect. In Goodall v. 
Thurman,*’ also a breach of promise of mar- 
riage case, the court says: ‘‘After all, we do 
not feel authorized to grant a new trial in this 
-case upon the single ground of excessive dam- 
ages,although we consider the amount entirely 
disproportionate to the case made out in the 
proof. The law on this subject is correctly 
laid down by Mr. Greenleaf: 4* ‘In trials at 
commou law the jury are the proper judges 
of damages; the court ordinarily will not 
disturb their verdict unless on grounds of 
prejudice, passion or corruption in the 
jury.’ 9 

Finally, the conclusions to which we have 
been led by our investigations of this sub- 


4 Smith v. Woodfine, 1C. B. 
45 Berry v. Da Costa, 12 Jurist 
461 Head. 209. 

47 2 Greenlf. Ev., 255. 


(N. 8S.) 660. 
(N. 8.) 588 





ject are, that damages for mental suffering 
will, in all proper cases be awarded where 
the plaintiff is the party directly injured by 
the tort of any character, the violence, or 
the gross negligence of the defendant. Where 
the party directly injured is incompetent by 
law to maintain an action on her own ac- 
count, one who stands to her in loco parentis 
can maintain such an action, and is entitled 
to damages for his or her mental suffering on 
account of the wrong inflicted by the defend- 
ant. It further appears that with the single 
exception of actions founded on breach of 
promise of marriage, all cases in which dam- 
ages for mental suffering are admissible arise 
ex delicto. The right to such damages is not 
defeated by the fact that the injury com- 
plained of is not only a wrong but an offense 
against the law, and that the defendant is li- 
able to punishment, or in fact has been pur- 
ished criminally therefor. Where, however, 
an injury results in death, whether felonious 
or by misadverture, no damages for mental 
suffering can be awarded in favor of any 
survivor. To recover damages for such suf- 
fering, it is not necessary that it should have 
been caused by a wilful wrong, the complaint 
may as well be founded on gross negligence, 
nor is it necessary that a specific allegation of 
the endurance of such suffering should ap- 
pear in the declaration. 
Wititram L. Murrres, Sr. 
St. Louis, Mo. 
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PRESUMPTIONS OF LIFE AND DEATH. 


The Times of the 12th inst. [July], reports 
a remarkable case of presumption of death on 
cumulative circumstantial evidence (In ge 
Murray), which, in connexion with our pre- 
vious papers on the subject in the current 
volume, is worth recording. It came before 
Sir James Hannen on an application for pre- 
bate of a will executed on the 12th of January 
last. The testator was a market gardener, 
and on the night of the 24th of January. fol- 
lowing, left his house at Sunderland. Before 
doing so he placed on a table his purse, which 
contained £12 in gold and silver. As to take 
a walk at night was by no means an unusual 
occurrence with him, his going out on this 
particular night caused no surprise or suspi 
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cion to the members of his family; but he 
did not return, and, being unable to find any 
tidings of him in the morning, they issued an 
advertisement giving a description of him and 
of the clothes he was wearing when he left 
home. Subsequent inquiries led to the dis- 
eovery that an elderly man answering to the 
description of Mr. Murray, had hired a cab in 
Sunderland on the night of the 24th of Janu- 
ary, and rode in it to Hullwell Mill, close to 
which are lime kilns. The cabman recog- 
nized a photograph of Mr. Murray as one of 
the men who took that ride to Hullwell Mill, 
and a woman living close to the kilns stated 
that she saw a man in every way answering to 


the description of Mr. Murray walk towards: 


the kilns just after Mr. Murray alighted from 
the cab. It was further shown that on the 
night of the 24th of January the lime kilns 
were filled with burning material, and that 
when in a lime kiln the fire reaches the sur- 
face the latter becomes white. On the morn- 
ing of the 25th of January a man attending to 
the kilns observed on the surface of one of 
them what appeared to be a dark shadow in 
the shape of a man’s figure. He summoned 
a police-constable, and, in the presence of the 
latter, applied a rake to the figure. The re- 
sult was that he drew from the surface of the 
kiln a number of bones, some copper money, 
two heel-plates, part of a pocket- knife, a but- 
ton and a buckle. A surgeon who examined 
the bones gave his opinion that they were hu- 
man, but whether those of a man or of a wo- 
man he could not say. The heel-plates, the 
po: ket-knife, the buckle, and the button were 
proved to have belonged to Mr. Murray. The 
bones were produced as an exhibit, but Sir 
James Hannen refused to take them into ac- 
eount, as he could 1.0t recognize them as those 
of Mr. Murray. But, he said, the circum- 
stances proved in the case left no doubt in his 
mind that Mr. Murray was the person who 
perished in the lime kiln; there was nothing 
to show whether the death was accidental, or 
what was the state of his mind when it oc- 
curred; it was to be presumed that he died 
on the 24th of January; and probate of the 
will was granted accordingly. Now, undoubt- 
edly, the evidence derived from burnt re- 
mains must,as arule, at best be unsatisfactory, 
as Dr. Tidy maintains in his valuable work on 
‘*Legal Medecine,’’ Part I. of which has just 
been published; but, here the articles found 





along with the remains, and identified, sup- 
plied abundant evidence to fortify the con- 
clusion suggested by the other circumstances 
of the case. Not that we regard the articles — 
found along with the remains as in themselves 
conclusive; as a case arising out of the Ash- 
tabula Bridge catastrophe, in 1876, will serve 
to illustrate. The only alleged relics of her 
husband which Mrs. Webber, of Rochester, 
N. Y., could find in the wrecked train, were a 
piece of cloth belonging to his coat, and a 
bunch of keys, one of which fitted a clock in 
her house, another a chest, and another a door. 
The (Lake Shore) company offered her 
$4,000, but she wanted $5,000, and so the 
case went to trial. ‘Two men swore to having 
seen the ‘*deceased’’ in the train; but, the 
defendants established that a man of his 
name, exactly answering his description, and 
who said he had a wife and children in Roch- 
ester, was still alive and safe in the Wiscon- 
sin soldiers’ home, and that he had not been 
at or near the disaster. And so, though the 
sincerity and truthfulness of the ‘‘widow’’ 
and her witnesses were undoubted, the com- 
pany saved their money, the woman lost the 
sum offered, and a neighbor who had ad- 
vanced the sinews of war to carry on the suit 
has become forcibly persuaded of the glorious 
uncertainty of the law. Jn re Murray, how- 
ever, though in other respects the evidence of 
identity was hardly stronger, if so strong, 
there was no suggestion that a fac simile Mur- 
ray was still extant, so that we are the less 
suspicious even of the button. Many a com- 
plication would be prevented if death were 
always so clearly established; and fiction it- 
self, such as Anthony Trollope’s ‘‘Dr. Whor- 
tle’s School,’’ would be deprived of a large 
portion of 1ts sensational stock if its charac- 
ters would only take equally adequate steps 
to determine the-actual demise of inconve- 
nient husbands, et alios, who stand in the 
way. But even a register of death is no ab- 
solute proof of death. In the caseof Vital 
Donat, a man shortly before his bankruptcy 
insured his life with a Paris Insurance Com- 
pany for 100,000 francs. His banruptcy was 
subsequently declared fraudulent. He then 
came to England, purchased a ceflin, pro- 
cured a certificate of death from the registrar, 
and (like Charles V., assisting at his own ob- 
sequies) followed the coffin, which he had 
loaded with lead, to the grave, where it was 
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duly interred. This done, his wife went to 
Paris and presented to the company copies of 
.. the registry of the death and burial of her 
husband, and claimed the amount of the in- 
surance. But, the coffin being exhumed, the 
deceased was taken into custody at Antwerp, 
and the fraud frustrated, unlike that of Ud- 
derzook and Goss, which will be found re- 
ferred to in some previous papers by the 
the present writer.! 

It is but the other day, indeed, that Mr. 
Justice Harrison and a common jury suc- 
ceeded in bringing a dead man to life,in Now- 
lan vy. Kelly.2, The corpse, after being con- 
’ ¢clusively ‘‘waked’’ and buried at Glencullen, 
was shown by evidence sufficient even to sat- 
isfy the counter-protesting ‘‘widow’’ to be not 
so dead asit seemed. Then, there is the case 
of Church v. Smith,? in which the question 

whether the plaintiff, who had not heard from 
' her busband for twelve years, was a widow 
and competent to sue in her own right, was 
summarly determined in the negative by rea- 
son of the appearance of the missing man in 
the witness box; like the old case before 
Lord St. Leonards, where the quietude of a 
chancery administration suit was disturb- 
ed at the last moment by a noisy person 
who insisted, as the fact was, that he was 
the intestate. More awkward still was 
the reappearance of the real Martin Guer- 
re, after an absence of eight years, as 
we read in the Causes Celebres before the Par- 
liament of Toulouse, 1560. In this case an- 
other man had succeeded in passing himself 
off as the genuine Guerre, lived with the 
widow and had children by her, and took 
possession of the property; but on the sub- 
sequent trial, the imposture was made mani- 
fest by Martin himself coming forward and 
establishing his identity. An absence of even 
thirty years did not suflice to frustrate a sim- 
ilar effort on the part of Cassali to establish 
his identity; and Baronet was equally suc- 
cessful after twenty-two years’ absence, 
though he had first to endure some years ser- 
vitude at the galleys, as an impostor.* 

In the Scottish case of Rhind’s Trustees v. 
Bell,> it appeared that a sailor, born in 1805, 


1 **Life Insurance Frauds,’’ 8 Ir. L. T. 399, 412. 

216 1r. L. T. 205. 

3 Exch., Dec., 1853. 

4See Fodere, ‘‘Traite de Med. Legale,’’ ch. 2; 
Fuller’s Adventurers and Impostors, 5. 

5558. C. 527. 





sailed in June, 1842, for the West Indies. He 
was in Hospital at Kingston in 1843, and was 
never heard of since then. He was of in- 
temperate habits. He was not known to have 
married. In the division of a succession, it 
was held (Jan. 1878), that he should be pre- 
sumed to be dead on Ist June, 1850. The 
Lord Ordinary (Curriehill) held that the pre- 
sumption was that he had died in 1843. Lord 
Moncrieff said: ‘*The man has not been 
heard of since March, 1843,—a period of 
thirty-four years. Itis not necessary to go 
into the general question of presumption of 
life. As has been said in the cases quoted, it 
is always a question of circumstances in each 
particular case. In accordance with the pre- 
sumption arising from the facts here, we must 
hold that the man is now dead, but can not 
be held to have died in the same year in which 
he was last heard of.’’ But, as we have for- 
merly mentioned, there is now a special stat- 
ute dealing with the subject of presumption 
of life in Scotland ; and this statute came un- 
der consideration in the recent case of Rain- 
ham,® where it was held not to apply to an 
absentee who had never been in Scotland, al- 
though alleged to have succeeded to heritable 
property there. The statute relates to ‘‘the 
case of any person who has been absent frem 
Scotland, or who has disappeared for a period 
of seven years and upwards ;’’ and in refer- 
ence to the contention that the latter clause 
covered the case presented, the Lord Presi- 
dent said that the obvious construction of the 
clause is ‘‘that to come within the operation 
of the act, the case must be that of a person 
who has been in Scotland once, or who has 
either been absent from Scotland seven years 
or has disappeared ; that is to say, the alter- 
native is that the petitioner must prove that 
the person whose succession is in question 
has been absent from Scotland for the period 
mentioned in the statute; or if it can not be 
proved that he ever left Scotland, that he has 
disappeared and not since been heard of. But 
to apply the act to a foreigner who has never 
been in Scotland, and had no connection with 
it, would be a strained and unnatural con- 
struction.’”’ In the recent Canadian case of 
M’Donald v. Forbes,’ where there was evi- 
dence of a negative sort, which, though not 


6 Dec. 2, 1881. 
71C. L. T. 332. 





w . or Ww ' @ © a 


ll lO rl OT Oa.hCtC 








THE CENTRAL LAW JOURNAL. 249 








conclusive, was sufficient to warrant the pre- 
sumption of the death of certain parties, and 
also that they had died intestate, the court, 
in the absence of positive proof, refused to 
presume that they had died unmarried and 
without issue. 

Another remarkable Canadian case is M’ Ar- 
thur v. Eagleson.* There the plaintiff went 
away temporarily, leaving his wife on his land. 
He did not return for thirty years, nor did he 
communicate with his wife. Within seven 
years of his departure, his wife, believing him 
to be dead, took another husband, and they 
lived together on the plaintiff’s farm, and had 
a large family. On his return, the plaintiff 
recovered the land in ejectment. There was 
no question of presumption in the case, but 
Harrison, C. J., said: ‘‘A man, after seven 
years, although presumed to be dead, is not 
conclusively proved to be dead, or compelled 
to stay presumptively dead contrary to the 
fact, for the benefit of a person who may 
have, during his absence, dealt either with his 
property or his wife upon the supposition of 
his death. Notwithstanding the inconven- 
ience of the reappearance of such a man un- 
der such circumstances, I know of no princi- 
ple of estoppel which can be properly held, on 
the facts of this case, to preclude his reap- 
pearance, and upon his reappearance, the as- 
sertion of all his legal rights.’’ _ But, on other 
facts, there might be such an estoppel ac- 
cording to the American decision (1877) in 
Rosenthal v. Mayhugh,® where the points de- 
termined were as follows: (1). If a husband 
leaves his family and usual place of residence, 
and goes to parts unknown, or a distant 
State, and is not heard from for a period of 
seven years, a presumption arises that he is 
dead. (2). Where such presumption exists, 
and where the husband has abandoned his 
wife and minor children, without other means 
of support than the house and lot on which 
he resided before such abandonment, she may 
enter and contract as a feme sole. (3). If in 
fact the husband is not dead, yet, in such 
case, she is capable of binding herself, by 
way of equitable estoppel, by her acts and 
contracts as fully as if she were a feme sole. 
44). And if she join with the children, who 
have come of age, in order to induce a sale 


843 U. C. R. 406, referred to in 2 C. L. T. 295. 
9 33 Ohio St. 154, 





of said real estate for their mutual benefit, in 
representing that he is dead, and thereby, 
and for value received, effects a sale of such 
real estate, and also joins them, as widow, in 
a conveyance in fee wita covenants of gener- 
al warranty, and the contract is fully execu- 
ted by the purchaser: Held, that although 
the husband be living, and although such con- 
veyance does not operate as a release of her 
inchoate right of dower, yet she is barred by 
way of equitable estoppel from treating her 
contract as a nullity, and from asserting her 
right to have dower assigned upon the actual 
death of her husband. (5). It is not neces- 
sary, to constitute such equitable estoppel, 
that a party should design to mislead; it is 
enough if- the act or declaration was calcula- 
ted to, and did in fact, mislead another who 
acted in good faith and with reasonable dili- 
gence. Probably, the court would hold that 
an estoppel of this kind would be created in 
such a case as that narrated in one of Lever’s 
novels, where a gentleman submitted himself 
to a mock funeral in order to escape his cred- 
itors, if the ‘‘widow’’ went into mourning. 

But, in the words of the Book of Macca- 
bees, ‘*‘to collect all that is to be known, to 
put the discourse in order, and curiously to 
discuss every particular point,’’ in reference 
to a subject so prolific, is rather the duty of 
a professed text-book; and, as concerning 
the other cases bearing on it, are they not 
collected in our previous papers, which, ‘‘if 
we have done well, and as it becometh the 
history, it is what we desired; but if not so 
perfectly, it must be pardoned us.’”’ At all 
events, we may apply an anecdote, extracted 
from a source so out of the way as a book on 
Etiquette, published forty-five years ago. ‘‘I 
once,’’ saith the writer, ‘‘sat next to a for- 
eigner, who had endured with exemplary 
patience a tedious ‘concerto,’ and who, when 
it was finished, applauded vehemently, then, 
turning round to me with a droll expression 
of countenance, said: ‘Perche si finisce.’”’ 
Approve—for we, too, have finished.—Jrish 
Law Times. 
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FEDERAL COURTS — STATE DECISION AS 
TO LEGAL PASSAGE OF LEGISLATIVE 
ACT. 


AMOSKEAG NAT. BANK v. TOWN OF OTTAWA; 
POST v. KENDALL COUNTY. 


United States Supreme Court, May 8, 1882. 


3}. Whether a seeming act of the legislature is or is 
not a law isa judicial question to be determined by the 
eourt, and not a question of fact to be tried by a jury. 

2. The construction uniformly given to the Constitu- 
tion of a State by its bighest court is binding on the 
courts of the United States as a rule of decision. 

3. An act of the legislature of a State, which has 
been held by its highest court not to be a statute of 
that State, because never passed as its Constitution re- 
quires, can not be held by the courts of the United 
States, upon the same evidence, between different 
parties, to be a law of a State, although.referred to in 
later statutes of the State as an existing law, and as- 
sumed to be such in earlier cases in the State court, in 
which its validity was not, and by the settled practice 
of that court could not be, controverted. 

4. The act of the General Assembly of Illinois of 
February 18, 1857, purportiug to authorize the issue 
of certain municipal bonds, is of no force or effect, 
by reason of its not appearing by the legislative jour- 
nala to have been passed as required by the Constitu- 
tion of 1848, 

5. Under the statute of Illinois of February 12, 1849, 
copies of the original daily journals kept by the clerks 
of each house of the legislature, made by persons con- 
tracted with or employed for the purpcse, in well 
bound books furnished by the secretary of State. and 
afterwards deposited and kept in his office, are official 
records, copies of which certified by him are compe- 
tent evidence. ' 

6. The printed journals of either house of a legis- 
lature, published in obedience to law, are competent 
evidence of its proceedings. 


In error to the Circuit Court of the United 
States for the Northern District of Illinois. 

Mr. Justice Gray delivered the opinion of the 
court: 

These actions are brought upon municipal bonds 
purporting to have been issued under an act of 
the General Assembly of Illinois of February 18, 
1859. The facts of the cases do not substantially 
differ from those which appeared when oue of the 
cases was before this court at October Term, 
1876, and the principles then affirmed must con- 
trol the decision. See South Ottawa v. Perkins, 
and Supervisors of Kendall v. Post, 94 U.S. 260. 
Those principles may be summed up as follows: 
First. By the law of the State of Illinois, as often 
declared by the Supreme Court of that State, be- 
fore as as well as after the execution of the bonds 
in suit, the provisions of the Constitution ot 1848, 
requiring each house of the legislature to keep 
and publish a journal of its proceedings, and, on 
the final passage of all bills, to take the vote by 
ayes and noes, and ordaining that no bill shall be- 
come a law without the concurrence of a majority 
ef all the members elect of each house, are not 





merely directory; but if the journals, being pro- 
duced or proved, fail to show that an act has been 
passed in the mode prescribed by the Constitu- 
tion, the presumption of its validity, arising from 
the signatures of the presiding officers and of the 
executive, is overthrown, and the act is void. 
Second. Whether a seeming act of the legislature 
is or is nota law is a judicial question to be de- 
termined by the court, and not a question of fact 
to be tried by a jury. Third. The construction 
uniformly given by the Constitution of a State by 
its highest court is binding on the courts of the 
United States as a rule of decision. Fourth. Am 
act of the legislature of a State. which has been 
held by its highest court not to be a statute of the 
State, because never passed as its Constitution re- 
quires, can not be held by the courts of the 
United States, upon the same evidence, to be a 
law of the State. Fifth. That which is not a law 
can give no validity to bonds purporting to be is- 
sued under it, even inthe hands of those who 
take them for value and in the belief that they 
have been lawfully issued. 

It was accordingly held that the act of the Gen- 
eral Assembly of Illinois of February 18, 1857, 
under which the bonds in suit were issued, having: 
been adjudged by the Supreme Court of that 
State in 1870, in the cases of Ryan v. Lynch, 68 
Ill. 160, and Miller v. Goodwin, 70 Ill. 659, upon 
proof that the journals did not show it to have 
been enacted in conformity with the requirements 
of the Constitution, to have never become a law, 
and to have conferred no power, although referred 
to in later statutes as an existing law, those deci- 
sions must govern the action of the courts of the 
United States. The weight of those decisions as 
authoritative expositions of the Constitution of 
the State is not affected by the fact that these 
plaintiffs were not parties to the suits in which 
they were delivered. Elmwood v. Marcy, 92 U. 
S. 283; East Oakland v. Skinner, 94 U. S. 255. 
Nor is it of any importance that the act of 1857 
had been assumed to be an existing law in Dun- 
novan v. Green, 57 Ill. 63, and in Force y. Bata- 
via, 61 Ill. 99; for in each of those cases the va— 
lidity of the statute was not controverted, and by 
the established practice of that court no evidence 
of the contents of the journals could be consid- 
ered on appeal, which had not been produced 
and made part of the case in the court dDelow. 
Illinois Central R. Co. v. Wren, 43 Ill. 77; Bedard 
v. Hall, 44 Dll. 91; Grob v. Cushman, 45 Ill. 119. 
See also People v. Dewolf, 62 Ill. 253, 256; Binz 
v. Weber, 81 Il]. 288, 291. 

The copies of the journals, certified by the sec- 
retary of State, and the printed journals, pub- 
lished in obedience to law, are both competent 
evidence of the proceedings in the legislature. 
By virtue of the statute of Illinois of February 
12, 1849,* the copies of the original daily journals 


* By the Constitution oi Lilinois of 1848, art. 3, sec. 
39, ‘‘the General Assembly shall provide by law that 
the copying, printing, binding and distributing the 
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kept by the clerks of the two houses, made by 
persons contracted with or employed for the pur- 
pese as authorized and directed by that act 
(though not sworn public cflicers), in well bound 
beoks furnished by the Secretary of State pursu- 
ant to the duty thereby imposed upon him, and 
afterwards deposited and kept in his office, are 
official records in his custody, copies of which 
eertified by him are admissible upon settled rules 
of evidence, as well as by the decision of the Su- 
preme Court of Illinois in Miller v. Goodwin, 
above cited; and neither the competency nor the 
effect of such copies is impaired by the loss or 
destruction of the daily journals or minutes. The 
remark of the judge delivering the opinion in Il- 
linois Central R. Co. v. Wren, 43 Ill. 79: **We are 
not aware of any law which makes the printed 
journal evidence of the contents of the original,” 
was but obiter dictum (for the case was decided 
upon the ground that no copy whatever of the 
journal had been made part of the case before the 
eourt), and is in conflict with the general current 
of decision in that court and in this. People v. 
Campbell, 3 Gilman, 466; Prescott v. Trustees of 
Illinois & Michigan Canal, 19 Ill. 324; Happel v. 
Brethauer, 70 Lil. 166; Watkins v. Holman, 16 
Pet. 25,55, 56; Bryan v. Forsyth, 19 How. 334; 
Gregg v. Forsyth, 24 How. 179. 

For these reasons the act of February 18, 1857, 
under which all the bonds in suit purport to have 
been issued, must be held to be of no force or €f- 
fect, and the plaintiffs can maintain no action on 
the bonds. Upon the attempt made at the argu- 
ment to support their validity in the first case un- 
der the statute of March 6, 1857, and in the second 
ease under the statute of November 6, 1869, it is 
enough to say that there is nothing in the record 
to show that either of those statutes was ever 
complied with by the defendant in issuing the 
bonds, or relied on by the plaintiff in purchasing 
them. 

Judgments aflirmed. 


the laws and journals shall be let by contract to the 
lowest bidder.’’ 

By the statute of January 16, 1836, in force at the 
time of the adoption of that Constitution, the jour- 
nal of each house of the General Assemdly was re- 
quired to be **kept in well bound volumes;’’ the 
clerks of each house were required to furnish daily to 
the public printer ** acopy of the journal kept by 
them respectively,’’ and after the final adjournment 
to ** deposit the original journals kept by them re- 
spectively with the secretary of State;’’ and the sec- 
retary of State was required to ‘‘superintend the 
printing of the journals.’’ Statutes of Illinois of 1839, 
p. 551; Revised Statutes of Illinois of 1845, ch. 84, §3. 

By the statute of February 12, 1849, the secretary of 
State was required before the meeting of the General 
Assembly to publish an advertisement ‘‘inviting pro- 
posals for copying the laws, joint resolutions and 
journals of the General Assembly,” and to *‘give the 
contract to the lowest competent responsible bidder,” 
and was also required ‘‘to furnish a well bound bovks 
in which the journals shall be copied,’’ and, in case 
the person contracting for the copying should fail to 
perform his contract, to cause the same to be done by 





NUISANCE FROM NOISE— FACTORY BELL 
—INJUNCTION. 





DAVIS v. SAWYER. 


Supreme Judicial Court of Massachusetts, January 
Law Term, 1882. 


1. ‘*Noise which constitutes an annoyance to a per- 
son of ordinary sensibility of sound, such as materi- 
ally to interfere with the ordinary comfort of life and 
impair the reasonable enjoyment of his habitation, is 
a nuisance as to him.’’ 

2. The ringing of a factory bell weighing about 2,000 
pounds before half after six o’clock in the morning, 
within from 300 to 1,000 feet of the residences of the 
plaintiffs, which awakened and disturbed them, de- 
clared a nuisance; 2lthough, 

3. A large majority of persons living pearer to the 
bell were not annoyeé by it; and although, 

4. Some persons may have had such associations with 
the sound that it may have been to them a pleasure 
rather than an annoyance; or the sensibilities of others 
to the sound may have become so deadened that it 
ceased to disturb them. 

5. ‘*Custom in other places can not affect the rights 
of the plaintiff.’’ 

6. As the ringing of the bell was not essential to the 
defendants’ business, or anything more than a con- 
venience, while it interfered with the rights of the 
plaintiffs, the decree granting the injunction was af- 
tirmed. 


According to exhibits filed by the defendants in 
this case the residence of plaintiff Davis was 
1,090 feet from the center of the bell tower, while 
the residence of plaintiff Weston was 295 feet 
from the same point, and the weight of the bell 
was 2128 pounds. 

ALLEN, J., delivered the opinion of the court: 

This is a bill in equity praying for an injunction 
to restrain the defendants from ringing a bell. 
The case comes here by appeal by the defendants 
from a deeree entered by a single judge, enjoin- 
ing them from ringing the bell earlier than half 
after six o'clock in the morning. The plaintiffs 
for many years have owned and occupied dwelling 
houses, situated, one about one thousand feet, 
and the other about three hundred feet from a 
woolen mill of the defendants. The defendants 
commenced to run their mill, which had been be- 
fore that occupied by other parties, in December, 
1879, and about January 1, 1880, placed the bell 
upon the mill, and caused it to be rung every 
working day at five o’clock, and twice between 
six and six and a half o’clock in the morning, and 
at other times during the day, except that the five 
o’clock bell was discontinued during the summer 
months. The plaintiffs allege that the bell, as 
rung, is a private nuisance to them, and injures 
their property and disturbs the quiet and comfort 
of their homes; that it is not necessary for any 
purpose of trade or manufacture; that it is un- 


some competent person. 2 Statutes of Illinois (Seates 
ed.) p. 734. 
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necessarily large and rung at unseaSsonable hours, 
and unreasonably long. The defendants, in their 
answer, deny that the bell is a nuisance to the 
plaintiffs, and say that it is used by the defend- 
ants to summon the operatives in their mil] to 
work; that it is necessary and customary to adopt 
some method to summon operatives in such a 
manufactory to their work; that the bell is of 
suitable size and rung at suitable hours, and ina 
proper manner for that purpose. 

Two questions are presented, whether the plain- 
tiffs have proved that the ringing of the bell is a 
nuisance to them, and whether it is such a nui- 
sance that this court will interfere to restrain it 
by injunction. 

Noise which constitutes an annoyance to a per- 
son of ordinary sensibility to sound, such as mate- 
rially to interfere with the ordinary comfort of 
life, and impair the reasonable enjoyment of his 
habitation, is a nuisance to him. Crump v. Lam- 
bert, L. R. 3 Eq. 409; Wesson v. Washburn Iron 
Co., 13 Allen, 95; Fay v. Whitman, 100 Mass. 76. 
Upon a careful examination of the evidence re- 
portec’, it seems fully to sustain the finding of the 
judge who heard the case, that the ringing of the 
bell was a nuisance to the plaintiffs. The bell 
weighs about two thousand pounds, and is set in 
an open tower and about forty feet from the 
ground, and was rung for a long time at five 
o’clock, as many as ninety strokes having been re- 
peatedly counted; the residences of the plaintiffs 
are so situated with respect to the bell, particular- 
ly that of the plaintiff Davis, that being higher 
than the bell and upon a hillside, with no ob- 
struction between. that they receive the full force 
of the sound; and they are situated in a village in 
which at that hour there is no other ringing of 
bells or other disturbing noises. Without refer- 
ring to the evidence in detail, or reviewing the 
particular circumstances affecting the question, it 
is enough to say that the evidence sustains what 
must have been found by the judge, that the 
plaintiffs were deprived of sleep during hours usu- 
ally devoted to repose, and were personally an- 
noyed and disturbed in their homes, and the quiet 
and comfort of their dwellings were impaired, as 
the natural consequence of the acts of the defend- 
ants which are complained of. Nor is the fact 
that a large majority of the persons living nearer 
to the bell than were the residences of the plaint- 
iffs, were not annoyed by it, at all conclusive that 
it wouid not and did not awaken and annoy per- 
sons of ordinary sensibility to noise situated as 
the plaintiffs were. Besides the consideration 
that nearness to the bell would not alone deter- 
mine the effect produced by its sound, it is obvi- 
ous that the bell was sufficient and effective to 
awaken persons ordinarily sensitive to sound, who 
were no more exposed to its effects than the 
plaintiffs were. That was the effect it was in- 
tended to produce, and if it had not in fact pro- 
duced the effect, its use would not have been 
continued. The fact that some persons may have 
had such associations connected with the sound 





that it may have been to them a pleasure rather 
than an annoyance, or that the sensibility of oth- 
ers to the sound may have become so deadened 
that it ceased to disturb them, shows that the 
noise was not a nuisance to them, but does not 
change its character as to others. Many per- 
sons can, by habit, lose to some extent their sen- 
sibility to a disturbing noise as they can to a 
disagreeable taste or odor or sight, or their sus- 
ceptibility to a particular poison; but it is because 
they become less than ordinarily susceptible to 
the particular impression. In this case, the evi- 
dence shows that persons were awakened and 
disturbed by the bell, until they had lost ordinary 
sensibility to its sound. 

The other question presented is, whether the 
plaintiffs are entitled to an injunction. Upon 
general principles they would be entitled to an 
injunction against a nuisance of this nature for 
the obvious reason that they can have no adequate 
remedy in actions at law for damages. Codigan 
v. Brown, 120 Mass. 493. But the defendants ar- 
gue that the relief by injunction is in the discre- 
tion of the court and will not be granted where it 
will be inequitable between the parties, or will 
work detriment to the public, and that in this case 
the abatement of the nuisance by injunction will 
involve damage to the defendants in a lawful 
business carried on by them to the public benefit, 
disproportionate to the damage to the plaintiffs 
from its continuance, and that the court ought not 
to interfere by injunction, but leave the plaintiffs 
to their remedy in damages which may be recov- 
ered in actions at law. The business in which the 
defendants are engaged is such a business; and, 
if it appeared that the effect of an injunction 
would be to materially affect it, the argument for 
the defendants would be of great weight. But 
the evidence does not show that the ringing of 
the morning bell is at all essential to the defend- 
ants’ business, or that it is anything more than a 
convenience to them. The time for commencing 
work in the mill was at half atter six o’clock in the 
morning, and the ringing of the morning bells 
was to aid the operatives in being at their work 
at thattime. It may be convenient for the board- 
ing house keepers to be called at five o’clock, and 
for the defendants’ operatives to be called at six 
o’clock, and to be summoned to the mill at half 
after six o’clock, but the evidence wholly fails to 
show that there are not other and equally effective 
methods of accomplhshing the result which will 
not interfere with the rights of the plaintiffs. The 
custom in other places cannot affect the rights of 
the plaintiffs. ‘The question is largely, what is 
reasonable under the circumstances peculiar to the 
case. The defendants have adopted a certain 
method for producing a result subordinate to 
their business; they thereby do damage to the 
plaintiffs. If that method is so necessary to their 
business that itis reasonable that they should use 
it notwithstanding the damage it does to the 
plaintiffs, then it is reasonable that the plaintiffs 
should suffer the damage, or obtain an indemnity 
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by an action at law. But it is for the defendants 
to show that their act is, under all the circum- 
stances, reasonable; and we think that the evi- 
dence warranted the judge before whom the case 
was heard to find that the ringing of the bell be- 
fore the hour of six and one-half o’clock in the 
morning was not necessary or reasonable. 
Decree affirmed. 





CONTRACT TO PAY GOLD OR ITS EQUIV- 
ALENT—MEASURE OF DAMAGES. 





ATKINSON v. LANIER. 


Supreme Court of Georgia, September Term, 1882, 

Where a note promissing to pay $1,500in “gold or 
its equivalent ’’ was due in 1867, when a gold dollar 
was worth one dollar and forty cents in currency, and 
it was not paid, and suit was brought on it in 1881, 
when currency was at a par with gold, the proper 
measure of damage for the breach of the contract is 
the face of the note with legal interest in gold. 


’ Debt from Troup Superior Court. 

Jackson, C. J., delivered the opinion of the 
court: 

This is an action on a promissory note to pay 
the plaintiff $1,500 ‘tin gold or its equivalent,” 
and the controlling question is, what is the meas- 
ure of damages on a breach of the contract, in not 
making payment in 1867 when the note fell due? 
The plaintiffs are minors, and hence are not 
barred, having had no guardian or legal repre- 
sentative; and the suit was recently brought and 
was decided by the judge of the Superior Court 
of the Cowita circuit without a jury, by agree- 
ment of parties, at the November term, 1881, of 
Troup Superior Court. When the note fell 
due, $1 in gold was worth $1.40 in paper cur- 
rency, legal tender, and the judge added torty per 
centum to the face of the note, and calculated the 
interest on that sum, and gave judgment, after 
deducting certain credits agreed upon, for prin- 
cipal and interest on that basis. 

The defendant excepted, and assigns that judg- 
ment as erroneous. The judgment is not for the 
sum found due, in currency, but for $905.50 prin- 
cipal, and $606 interest, generally. In this partic- 
ular case, and at this time, when legal teader 
notes are at par with gold, it makes no partic- 
ular difference whether the judgment be entered 
thus generally, or in currency or in gold, as all 
are of par value; but if legal tender currency and 
gold were now of different values, as they were 
at the maturity of the note, the difference of the 
manner of entering the judgment would be large 
and quite apparent. At its maturity, how was 
this note, by the contract of the parties, to be 
paid? The contract replies, ‘in gold or its equiv- 
alent.’’ If not paid at that time, but payment 
was delayed for months or years, when then paid, 
how was it by the contract to be paid’ Still in 





gold or its equivalent, with interest, as damages 
for the failure to pay at maturity. The principal 
in gold or its equivalent, and the interest, as dam - 
ages for non-payment in gold or its equivalent. 
And when judgment is rendered on the note when 
it is sued upon, what should be the recovery? 
Just the same, we think; that is, the principal in 
gold or its equivalent, and the interest in gold or 
its equivalent. By this line of reasoning it will 
appear that the plaintiffs were entitled to recover 
the face of the note in gold, with interest in gold, 
up to the date of the judgment; but the court be- 
low rendered judgment, after deducting credits 
for the face of the note in the equivalent of gold 
at its maturity, in the then currency of the coun- 
try, and interest on this sum up to judgment. 
Thus the court added to the amount promised to 
be paid at the maturity of the note forty per cent., 
making the face of it $2,100 instead of $1,500, and 
on this increased sum calculated interest, and 
gave judgment therefor. 

The equivalent of gold is all that the defend- 
ants bargained to pay; gold is the exact equiva- 
lent of gold: therefore gold is what they bargained 
to pay; but the effect of the ruling and cal- 
culation of the court below is to force them 
to pay $600 more of principal in gold than 
they ever bargained to pay; and of course, 
ratably the increased amount of interest. That 
gold and currency are now par, can not al- 
ter the legal question. That is one of the acci- 
dents of time and trade. Gold might have been 
now worth twice as much as currency, and still 
the plaintiffs would recover gold, though its 
equivalent in currency would have been twice 
the nominal sum of the judgment. They ought 
to recover no more now, though gold and curren- 
cy be par. 

The measure of damages for the breach of the 
contract in not paying the note at maturity, is the 
interest; and that is always fixed and easily ascer- 
tained. If another measure, based on the fluctua- 
tions of currency, were adopted, it would lead to 
great confusion. 

We hold, therefore, that the court was wrong in 
ruling that the plaintiffs could recover more than 
the face of the note in gold with interest in gold 
from maturity, and in adding forty per centum to 
the nominal sum on the face of the note, and bas- 
ing his calculation thereon. 

Such, too, seems to be the current of authority. 

Our own court in the case of Whitaker v. Dye, 
56 Ga. 380, say, “If this were a gold contract, the 
judgment should be for gold,” citing 7 Wallace, 
229; 12 Jb. 6S7. But the learned judge delivering 
the opinion in Whitaker v. Dye goes on to say, “It 
is acurrency contract, and whatever advantage 
belongs to it as such ought to be preserved. In 
dealing with it the value of gold was involved to 
find out how much currency was due, but for that 
purpose only.’’ Thus that case is distirguished 
from this. ‘That contract is: **lhe subscriber 
agrees to pay at the maturity of the note, of the 
currency then in circulation, an amount equiva- 
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lent to the aforesaid amount of the currency now 
in circulation as it is valued at the date hereof, 
that value being fixed in the note just preceding 
the words cited above.’ So thatis a pure currency 
contract, but this contract which we are now con- 
sidering is in these words: ‘*Ten morths after 
date we promise topay * * * $1,500 in gold, 
or the equivalent with interest from date.” So 
that this isa contract which might have been dis- 
charged by a payment in gold a~ the maturity of 
the paper, and not having been then so dis- 
chargeed, on snit for the damages fur that breach 
of promise to pay, the measure of damages is the 
gold which could then have extinguished the debt, 
with lawful interest for delay in payment. Thus 
the learned judge in Whitaker y. Dye, supra, goes 
on to say: ‘Treating currency as represented by 
that part of it which may be used as legal tender, 
is not the difference between realizing it earlier or 
later, simply the lawful interest: no more and no 
less? We shall so hold in the present case and 
affirm the judgment.” So we may say in this case: 
is not the difference in realizing the gold earlier 
or later, simply the lawful interest, no more and 
less? Observe the words, “or its equivalent,” 
do not alter the contract or make it more burden- 
some on the debtor. He did not promise to pay 
more than gold. but just gold or the equal of 
gold. Whereas the other construction or rule 
would make him pay more than gold or the 
equivalent of gold, but the value of the currency 
as compared with gold at the maturity of the 
paper. And as gold and currency are now of 
equal value, the effect of the judgment is to make 
the debtor pay in gold more than he contracted to 
pay, with interest on this larger principal, instead 
of paying exactly what he contracted to pay with 
interest on that sum. 

In the case of Bronson v. Rodes, 7 Wallace, 229, 
the question was whether on a note payable in 
gold coin, judgment should be for the gold or 
legal tender currency, and the Supreme Court of 
the United States held that the debt could not be 
discharged in legal tender currency, but must be 
paid in gold, and it was so ordered, reversing the 
Court of Appeals of New York. 

And so in Trebilcock v. Wilson, 12 Wallace, 
687, the same principle was again applied revers- 
ing the Supreme Court of Iowa. On the question 
there distinctly put ‘‘whether a promissory note 
of an individual, payable by its terms in specie, 
ean be satisfied against the will of the holder by 
the tender of notes of the United States declared 
by the Act of Congress of February 25th, 1862, to 
be a legal tender and payment of debts,’ it was 
held that it could not be so satisfied, and judg- 
ment was rendered for the debt in gold and silver 
eoin, and Bronson v. Rodes was aflirmed. If the 
holder was entitled to a judgment in gold and sil- 
ver coin, and could not be made to take less, can 
the debtor be made to pay more? That would be 
to make one rule for the creditor, and another for 
the debtor, and if the principle ruled in these two 
eases by the Supreme Court of the United States, 








and recognized and adopted by this court in ef- 
fect in Whitaker v. Dye, be good law for the one 
class, the creditors, it must be applied in exact 
justice to the other class, the debtors. 

It will be observed that in the case in the 12th 
Wallace, the debt was payable in specie, and 
those words were construed to mean gold and 
silver coin, and thus that case was brought within 
Bronson v. Rodes, and the case distinguished 
from a promissory note payable in specifics. 

We are aware the ruling we now make is in 
conflict with Bond vy. Greenwald & Co., 4 Heis- 
kell, 453, decided by the Supreme Court of ‘Ten- 
nessee, but we feel constrained to go where the 
principle ruled by the Supreme Court of the 
United States in the cases cited, and in the others 
to the same general effect, and recognized by us 
in Whitaker v. Dye, supra, must take us. The 
principle accords, too, with the sounder reason, 
and enforces the contract of the parties as made 
by themselves, laying as the measure of damages 
for delay in payment, the uniform rule—interest 
on the sum that was agreed to be paid—and re- 
quiring both principal and interest to be paid in 
the gold which was promised. 

2. In respect to the other points made in the 
record, it is only necessary to say that while the 
consideration of a contract in writing may always 
be open for parol evidence, the contract can not, 
in its terms, be varied by such testimony, and we 
do not see error in the rulings of the court in re- 
gard to the points made thereon in this record. 

We reverse the judgment, because we hold that 
the court below erred in awarding judgment on 
the value of the gold at the maturity of the note, 
as compared with the value of currency then,with 
interest on the principal so increased, instead of 
awarding a judgment for what is due on the face 
of the note, after deducting the credits agreed 
upon in gold, with interest thereon up to judg- 
ment also in gold. For plaintiffs in error—Code 
sec. 2757, sub-sec. 8; 30 Ga. 925; Code, secs. 2720, 
2727, 2729, 2774, 2874; 8 Ga. 49; 56 Ibid. 380; 37 
Ibid. 600; 38 Ibid. 133; 41 Ibid. 333; 51 [bid. 528; 
42 Ibid. 551; 46 Ibid. 232; 5 Wall. 663’; 7 Ibid. 
258, 229; 11 Ibid. 370; 12 Ibid. 698; 14 Ibid. 268; 
3 Benedict, 160; 8 Blatchf. 337; 15 Rich. Law, 
50;.5 Bush, 199; Code, sec. 2758, sub-sec. 1; 14 
Ga. 429; 18 Ibid. 440; 28 Ibid. 165; 30 Ibid. 306, 
93, 981; 52 Ibid. 47; 53 Ibid. 214; 57 Ibid, 319. 
For defendants—44 Ga. 46; 45 Ibid. 511; 47 Ibid. 
329, 359; 54 Ibid. 222, 625; 56 Ibid. 638; 57 Ibid. 
232; 54 Ibid. 174; 60 Ibid. 585; 61 Ibid. 147; 63 
Ibid. 411; Code, see. 3854; 103 U.S. 313; 60 Ga. 
164; Code, secs. 2944, 2950, 3073, 3074; 44 Ga. 
241; 91 U.S. 298-9; 4 Heisk. 453. 

Judgment reversed. 
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WEEKLY DIGEST OF RECENT CASES. 


ALABAMA, .« ; ‘ ‘ ‘ ‘ 7 
CALIFORNIA, . . , 5 ‘ + 
INDIANA, ‘ 5, 22, 24, 25 
KANBAS, > . ‘ . r : = 
MASSACHUSETTS, ‘ ‘ ; ‘ 15 
NEW JERSEY, . ‘ ‘ . 38, 21, 23 
NEw YORK, ‘ ‘ . ‘ 11, 18 
PENNSYLVANIA, ‘ ‘ 1, 14, 16 
VERMONT, ‘ ‘ F js 9, 4, 12, 19 
WISCONSIN, . ‘ “ . . 9,13, 20 
FEDERAL CIRCUIT COURT, ‘ ‘ ‘ 6,8 


1. AGENCY—ACTS OF AGENT AS EVIDENCE AGAINST 

PBINCIPAL, 

Whatever an agent says or does in the transaction of 
the business he is employed to perform may be 
given in evidence to affect his principal. But his 
declarations made after the expiration of such 
agency, or after the business in which be has en- 
gaged has been fully settled, can not be so used. 
United Brethren Mut. Aid Society v. McDermend, 
8. C. Pa., May 1, 1882, 12 W. N.C., 73. 

2. AGENCY—CONTRACT—DISCLOSURE OF PRINCIPAL. 

The rule that, if an agent fails to bind.bis principal, 
he binds himself, does not prevail when the agent 
fully discloses his principal, the extent and limi- 
tations of his authority, and both he and the 
other party enter into the contract from which the 
agent is not expected to, and does not derive any 
benefit under the mutual mistake in regard to the 
authority of the agent. In such a case the agent 
is not liable. Snow v. Hix, S.C. Vt., February 
Term, Reporter’s Advance Sheets. 


3. AGENCY—POWER OF ATTORNEY —- LIMITATIONS. 
A power of attorney authorizing the agent to sign 
the principal’s name to any paper or papers, notes, 
etc., does not justify the signing of such docu- 
ments for purposes outside of the principal’s bu- 
siness. Camden Safe Deposit Co.v. Abbott, S. 

Cc. N.J., June, 1882, 5 N. J. L. J. 283. 


4. ATTORNEY AND CLIENT — ATTORNEY’S PROMISE 

OF INDEMNITY TO OFFICER. 

There is no consideration for the promise of an at- 
torney to indemnify a sheriff who had sold prop- 
erty on an execution, and turned the avails over 
tothe attorney or his client, the execution ered- 
itor. Snow v. Hix, 8.C. Vt., February Term, 
1882, Reporter’s Advance Sheets. 


3. COMMON CARRIER— BREACH OF CONTRACT OF 

CARRIAGE OF PASSENGERS—DAMAGES. 

A railroad passenger, wrongfully arrested and con- 
fined by the conductor for an alleged non-pay- 
ment of the fare, can not recover in an action of 
contract for the indignity suffered, the mental 
pai. endured, and sickness produced by his im- 
prisonment. Such damages are not the natural 
and proximate consequences of the breach of con- 
tract; and if recoverable at all, it can be only by 
an action in tort. Murdock v. Boston, etc. R. Co., 
8. Jud. Ct. Mass., May, 1882, 14 Rep., 335. 


6. COMMON CARRIER—DISCRIMINATION IN FREIGHT 

TaRIiFF. 

A railroad company has no right to discriminate, in 
the matter of freights, in favor of some and 
against other parties. An action in damages lies 
against the company so discriminating in favor of 
one who can show injury resulting from the 
wrongful act of discrimination. Hays v. Penn- 
syloania R. Co., U.8.C. C., N. D. Ohio, June, 
1882, 15 Rep., 323. 








7. CONSTITUTIONAL LAW— ADULTERY BETWEEN A 

NEGRO AND A WHITE PERSON. 

The fact that a different punishment is affixed to 
the offense of adultery when committed between 
a negro and a white person than when the guilty 
persons are of the same race, is not obnoxious to 
the Fourteenth Amendment tothe Federal Con- 
stitution. The discrimination is not directed 
against the person of any particular color or race, 
but against the offense, and rests on sound public 
policy. Pace v. State, S. C. Ala., 6 Va. L. J., 509. 


8. CONSTITUTIONAL LAW—CIVIL SERVICE REFORM 

—POLITICAL ASSESSMENTS. 

Act of Congress, prohibiting ‘‘all executive officers 
or employees of the United States not appointed 
by the President, with the advice and consent of 
the Senate,’’ from “requesting, giving to or re- 
ceiving from any other officer or employee of the 
Government, any money or property or other 
thing of value for political purposes,’’ is consti- 
tutional. Defendant, in this case, was convicted 
under an indictment for violating the provisions 
of the act of Congress, of March 15, 18 6, and his 
motion for new trial denied. United States v. 
Curtis, U. 8. C. C., 8. D. N. Y., 4 Ky. L. J., 157. 


9. CONTRACT — GRAIN SPECULATION—BALANCE OF 

ACCOUNT —GAMBLING. 

Defendant, a grain dealer in Cresco, Iowa, having 
a ‘‘regular’’ account with plaintiff, as a commis- 
sion merchant of Milwaukee, employed the latter 
to buy and sell grain for him in form, for future 
deliyery and account for profits, which latter 
transactions were kept separate on the books. and 
called in the correspondence of the parties **scalp- 
ing,’’ **deals,’’ “options,” **speculating deuls,’’ 
ete. This action is brought to recover a balance 
on such account against defendant. Held, tha 
such employment of plaintiff by defendant was a 
gambling transaction and their contracis gambling 
contracts within the definition and meaning of 
Barnard v. Backhaus, 52 Wis. 593. The instruc- 
tion of the circuit judge that notwithstanding the 
original claim against defendant was void as a 
gambling transaction, yet there having been dif- 
ferences concerning the same, a compromise ona 
less sum became a valid and lawful claim against 
defendant, held erroneous. Held, that the only 
difference between the parties was as to which 
should bear the losses; that there was. no differ- 
ence as to the real amount of losses incurred or 
their validity; that where there 1s no difference 
between the parties as to the facts which make 
the claim valid or invalid, legal or illegal, there 
can be no basis of compromise on the question of 
its validity, but parties being presumed to know 
whether the claim is valid or not. Melchoir v. 
McCarty, 31 Wis. 252. Held, that the cireuit 
court erred in withdrawing the case from the ju- 
ry and ordering a verdict. Everingham v. Mei- 
ghan, 8. C. Wis,, Sept. 19, 1582. 


10. CRIMINAL LAW—HOMICIDE—SELF-DEFENSE BY 

VICTIM OF ATTEMPTED RAPE. 

To justify the use of a deadly weapon by a female 
upon an attempt to rape, the circumstances must 
have been such as to induce her to reasonably be- 
lieve that the felony was about to be committed, 
and that the use of the weapon was necessary te 
prevent its commission. People v. De Los Angeles, 
S. C. Cal., July, 1882, 14 Rep., 327. 


11. EVIDENCE—ILLICIT CONNECTION — CHANGE OF 
CHARACTER. 
A connection illicit in its origin will be presumed te 
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retain that character until some change is estab- 
lished. Such change is often indicated by facts 
and circumstances, and may occur although the 
precise time or occasion cannot be clearly ascer- 


14. INSURANCE — APPLICATION — FALSEHOOD IN- 


SERTED BY AGENT. 

Where the agent of an insurance company exam- 
ines and inspects a building upon which the owner 
desires to effect a policy of insurance, and after- 
wards fills up an application, which he reads to 
the owner, and which is signed by him, such 
agent is to be regarded with respect to such ap- 
plication as the agent of the owner, and not of the 
company, and hence the company will not be 
estopped from setting up the falsehood of state- 
ments in the application as to the condition aud 
use of the premises, as a defence to an action on a 
policy of insurance issued by it in pursuance of 
such application. Pottsville Mutual Fire Ins. 
Co. v. Fromm, 8. C. Pa., May 29, 1882; 12 W. N. 
C., 69. 


15. INSURANCE, FIRE—MORTGAGE—CHANGE OF TI- 


TLE. 

A mortgage upon personal property, made after is- 
suing a policy of insurance thereon, but under 
which no possession has been taken by the mort- 
gagee, the principal not being due at the time of 
the fire, is nut per se such a ‘‘change of title,’’ or 
**alienation’’ as avoids the policy, unless made 
soinclearterms. Judge v. Connecticut Fire Ins. 
Co., 8. Jud. Ct. Mass., April, 1882, 14 Rep., 832. 





16. INSURANCE, LIFE—AGENCY—NOTICE OF CHANGE 
OF RESIDENCE. 

A policy of insurance contained a provision that 

the same should be forfeited if the insured should 


of a ceremonial marriage or any express agree- 
ment, but the proof was of cohabitation and gen- 
eral repute. Held, that the facts shown do not 
warrant a conclusion that the cohabitation was il- 
licit in its origin. Evidence that B was reputed 
to be a bachelor, by persons who knew nothing of 
plaintiff or her cohabitation with B, is inadmissi- 
ble, as it does not tend to explain such cohabita- 
tion or solve its character. A letter written by B 
and signed by plaintiff as his wife, eongratulating 
her nephew on his marriage, and saying, ‘‘We 
wish you much joy,’’ ete., Held, admissible as 
part of theres geste, it being a joint act occur- 
ring during the cohabitation, and caleulated to 
throw light upon its character. Badger v. Badger, 
N. Y. Ct. App., April 11, 1882, 1 N. Y. Cond. 
Rep. 365. 


19. NEGLIGENCE— DAMAGE THROUGH FIRE—CON- 

TRIBUTORY NEGLIGENCE. 

Damage, caused by fire through the negligence of 
one party, but increased through the negligence 
of the party suffering the loss, may be recovered 
up to the time when the contributory negligence 
began to affect the result, hence. there was error 
in the charge to the jury when it would be under- 
stood by them that if the plaintiff neglected to do 
what a prudent man would have done when he 
Jearned of the fire, it defeated his right of recoy- 





tained, and it is not imperative that the court fail to give notice to the secretary of the insurance 2 
should be able to say precisely when or exactly company of any change in his residence. The in- 
why it occurred. Badger v. Badger, N. Y. Ct. sured did change his residence and notified the 
App., April 11, 1882; 1 N. Y. Cond. Rep. 365: agent through whom he had obtained his policy 
and from whom he received his notices of assess- 
12. EXEMPTION—SALE FROM HUSBAND TO WIFE— ment, and to whom he paid the same. After his 
INCREASE OF LIVE STOCK. removal he continued to receive like notices and 
A man sold nine lambs, for a yaluable consideration, to make like payments tothe same agent. Heid, 
to his wife; and his creditor afterwards attached that he had sufficiently complied with the pro- 
seven of these and eleven others, the increase of vision of the policy requiring him to give notice of 
the nine. Held, 1. That the sale was valid; that his change of residence, and that said policy was 
it vested a perfect title in the wife. 2. No change not in consequence forfeited. United ‘Brethren 
of possession was required; because the nine Mut. Aid Society v. McDermond, S. C. Pa., May 
sheep were exempt, and the ownership of the 1, 1882, 12 W. N. C., 738. 
young followed theirdams. 3%. If they were not xs 
exempt at the time of the sale, because the hus- | 17. LIBEL—ATTORNEY AND CLIENT — UNPROFES- 
band owned thirty others,they were when attached, SIONAL CONDUCT. 
and this would inure to the benefit of the wife. It is not necessarily a defense to an action of libel 
4. As between the vendor and vendee the sale of that every act charged in the alleged libellous art- 
the nine lambs was valid; hence, the vendor never icle might be done without the violation of any 
was the owner of the increase of these nine, which law. It is enough if the acts charged are such as 
was necessary in order to require a change of pos- are calculated to render the party in the judgment 
session. Leavitt v. Jones, 8. C. Vt., February of his fellows infamous, odious or ridiculous. 2. 
Term, 1882. Reporters’ advance sheets. While a lawyer may sometimes be justified in 
abandoning the cause of his client in the midst of 
13. FALSE IMPRISONMENT—* ‘WORDS AND ARRAY OF a litigation, yet to do so unnecessarily and wan- 
FORCE.’’ tonly, and under such circumstances as to cause 
Where the county judge told the jury that false large additional expenses to the client, and es- 
imprisonment is any unlawful restraint of a man’s pecially when the litigation is brought on by fol- 
liberty, whether in a place made use of for im- lowing his advice, is unprofessional and dishon- 
prisonment generally, or in one used only on the orable, and an article charging a lawyer with such 
particular occasion, or by words and an array of conduct is libellous. Hetherington v. Nterry, 8. 
forces without boits or bars in any locality what- C. Kan., Judge’s Headnotes. 2 
ever. Held, That admitting the definition of | ig, sarrtaGe— EVIDENCE TO PROVE — CouABITA- 
false imprisonment to be theoretically correct, TION AND REPUTE. 
yet as it includes acts which the defendant was not Plaintiff returned home with a baby but with no 
shown to have committed, the jury should have husband, nor was one acknowledged. When the 
been explicitly told what “words and array of child was two or three years old plaintiff and B 
force’’ would constitute false imprisonment; and commenced living together as man and wife,keep- 
that neglect so to do, may have confused or misled ing house, and continued to do so. until his death. 
them and was error, Marshall v. Heller, 8. C. 1 also lived in another place with his sister, and 
Wis., Sept. 19, 1882. was reputed to pe a bachelor. There was no proof 2 
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ery for the previous as well as subsequent dam- 
ages. Stebbins v. Cent. Vermont R, Co., 8. C. 
Vt., February Term, 1882, Reporter’s Advance 
Sheets. 


20. NEGLIGENCE— TRANSMISSION OF MONEY RY 

BANK. 

Plaintiff being at Weisbaden, Germany, and having 
a deposit inthe Bank at Milwaukee, of $954, ad- 
dressed to the cashier a letter with this request, 
**to remit the sum which may be due me upon my 
bank book by draft, or in such manner as you 
think is best, so that I can draw the money at 
Frankfort-on-the-Main.’’ Defendant drew its bill 
of exchange on a bank at Frankfort for the 
amount payable at sight to the order of plaintiff, 
enclosed the same in a sealed envelope addressed 
to Mr. Phillip Jung, Weisbaden, Germany, Eu- 
rope, and mailed the same. In due time the 
drawee in said bill returned it to the defendant 
endorsed *‘paid.’’ The bill, however, never came 
into possession of plaintiff, but was delivered by 
the posts) officers at Weisbadem to another person 
named Phillip Jung, who endorsed the same and 
obtained the money thereon without the knowl- 
edge, consent or authority of plaintiff. Held, 
That the money was remitted to plaintiff in strict 
conformity to his written directions, viz., by 
‘*draft,’’ and defendant was not required to use 
its discretion as to any other method of transmis- 
sion. No negligence can be imputed to the de- 
fendant because it did not more clearly designate 
the person for whom the letter was intended. 
Defendant was authorized to adopt the address 
contained in plaintiff’s letter toit. Jung v. Sec- 
ond Ward Savings’ Bank, 8S. C. Wis. Sept. 19. 


21. NEGOTIABLE PAPER—SIGNATURE BY AGENT— 
BURDEN OF PROOF OF BONA FIDEs. 
T he holder of a note signed by the agent under such 
a power with the principal’s name for the purpose 
of raising money for the agent’s own use, must 
show that he is a bona fide holder for value, before 
maturity, in order to recover against the principal. 
Camden Safe Deposit Co. v. Abbott, S.C. N.Jd. 
June, 1882; 5N. J. L. J. 288. 


22. PRACTICE—DEMURRER TO EVIDENCE—EFFECT. 
On petition for rehearing. The burden was 
upon the appellee to show that her son was not in 
fault—that his negligence did not contribute to his 
injury, and unless the testimony tended to show 
this, the demurrer to the evidence should have 
been sustained. For the purpose of determining 
whether there was any testimony tending to show 
the injured party free from fault, the court should 
consider all the evidence in the case. But, if there 
was any testimony tending to show an absence of 
contributory negligence, then the demurrer was 
rightly overruled, though other portions of the 
testimony tended to show with preponderating 
force the existence of such negligence. For, if 
there is conflicting evidence to be weighed and 
reconciled, it is the right of the parties to have 
this done by a jury, and neither party can deprive 
the other of this right by demurring to the evi- 
dence. There was evidence in this case legally 
tending to show that the injured party was not 
guilty of contributory negligence, and the demur- 
rer to the evidence was properly overruled. J—, 
etc. R. Co. v. McLin, S. C. Ind., Sept. 16, 1882. 


23. RECEIVER—CONTRACTS— CONTROL OF CHAN- 
CELLOR. 

1. The receiver of a railroad corporation has no 
power. without the authority of the chancellor,to 
make a contract which will bind the trust. 2. All 





contracts made by the receiver of a railroad cor- 
poration are subject to the control of the chan 

cellor, and he may modify them or disregard them 
entirely as to him may seem best. Lehigh Coal 
Co. v. Cent. R. Co., N. J. Ch Ct., Aug., 1882, 
5N. J. L. J. 276. 


24. TELEGRAM—FAILURE TO DELIVER IN TIME. 

Action by the appellees to recover the statutory 
penalty for failure to transmit a telegram in prop- 
ertime. In such a complaint itis not necessary 
to charge bad faith on the part of the company. 
62 Ind. 371; 49 Id. 53; 35 Id. 430. Although the 
statute provides a penalty, yet it is beneficial, 
generally, and is to be construed equitably. 13 
Johns. 297; 5 N. Y. 562; 23 Ind. 877. The word 
**transmit’’ includes ‘‘deliver.’’ The law means 
not merely that the message shall be started, but 
that it shall reach the person addressed. 62 Ind. 
371. The facts in this case show that the person 
to whom the message was addressed lived in the 
suburbs of Frankfort, about three-fourths of a 
mile from the station, and, though she had been 
talking of changing her residence, had not done 
so. The messenger did not take the message to 
the place where she bad been known to reside at 
all, and it did not reach her until twenty-two 
hours after the company’s agent had received it. 
This evidence tended to support the finding. 
Western Uniun Fel. Co. v. Gougar, 8. C. Ind., 
Sept. 16, 1882. 

25. TRIAL — PRACTICE — IMPROPER REMARKS OF 

COUNSEL IN ARGUMENT. 

Where improper remarks are made by counsel in 
argument, without objection or calling upon the 
court to interfere,the impropriety of the language 
used will not warrant a newtrial. P——, etc. R. 
Go. v. Martin, S. C. Ind., Sept. 14, 1882. 





QUERIES AND ANSWERS. 





[*,* The attention of subscribers is directed to this depart- 
ment,as a means of mutual benefit. Answers to queries wil? 
be thankfully received, and due credit given whenever request- 
ed. To save trouble for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
must be brief; long statements of facts of particular cases 
must, for want of space, be invariably rejected. Anonymous 
communications are not requested. 


QUERIES. 


31. An execution is issued on June 15, returnable in 
sixty days; on July 3ist it is levied on real estate; on 
Aug. 15 it is returned without sale, for want of suffi- 
cient time to advertise, this reason being indorsed on 
writ. On Aug. 23 a vendi. expon. is issued, directing 
such real estate to be sold, which was done by the 
sheriff without relevy or readvertising. Is the sale 
valid? Does a vendi. have to be issued before the re- 
turn day of execution, or before it has expired? In 
this State a sale after return day is invalid. 

Waco, Tex. J.&K. 





82. A passenger wishing to go from Boston to Fall? 
River, boarded a train at the former city for Fall 
River, the train making no stops at any intermediate 
station. He had a proper ticket, and had no intention 
of evading his fare. When the train left Boston, the 
conductor demanded his fare, as he did of the other 
passengers; but he refused to pay it, on the ground 
that he was not entitled to be paid until the railroad 
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had completed his contract by landing him at Fall 
River. The conductor not taking this view of the 
question, stopped the train and ejected him at an in- 
termediate station. Was the conductor justified in 
eject ng him as he did, or, in other words, has as 
passenger any remedy? 

Boston, Mass. 


83. For the sale of real estate under the administra- 
tion law of Arkansas, for payment of debts of de- 
ceased, the statute provides that the executor or ad- 
ministrator must apply to the Court of Probate by 
petition describing the lands to be sold, ete., and con- 
taining a true and just account of debts, etc., and if 
the court finds the personal estate insufficient to pay 
the debts, it shall direct the sale of such lands as are 
set forth in the petition, or so much thereof as will 
satisfy said debts. Under this statute, A, administra- 
tor, filed his petition to sell all the lands of B, de- 
ceased, for the payment of debts, and gives no other 
kind of description; doesn’t even state where the lands 
lie. The court thereupon ordered the said administra- 
tor to se!l all the lands of said deceased (no other de- 
scription at all), and afterwards the record shows 
that said administrator had soid all the lands, etc., 
and the court doth therefore approve the sale. This 
is just as ce tain as the record is in the description of 
the land sought to be sold. Under it the administra- 
tor made a deed to over 400 acres, minutely described 
as having been ordered by the court. Now the ques- 
tions are, could such an order authorize such a sale, 
and would a sale under such an indefinite description, 
and order of record be upheld? Would such a sale 
convey the title? Please cite uuthorities. W. 

Yellville, Ark. 





84. A recovers a judgment against B in a jus- 
tice’s court; before time for appealing had expired B 
was garnished by C ina judgment against A. Aap- 
pealed the case between A and B in due time to the 
Coanty Court, and it is undetermined as yet. Can C 
garnishee B on account of A? The claim was absolutely 
due, but depending upon the verdict of jury in case 
between A and B., and can C hold B? 


Milwaukee. A.J. E. 


85. John Jones signs note jointly with Benj. 
Brown. Brown representsthat by the use of Jones’ 
mame he can get from Sam Skinner the face of 
note, $660, less $50 discount. Brown takes note to 
Skinner, and gets $50 in money, and pays an individ- 
ual debt of $550 with the note. Can Skinner collect 
the face of the note, $660, off of Jones? Cite author- 
ities. L. 





QUERIES ANSWEREE. 

Query 19. [15 Cent. L. J. 139.] A, being indebted, 
executed .to B,in 1875, in Missouri, his promissory 
note for $50, payable aix months after date. At that 
time A was insolvent, and remained so until recently, 
when B called upon him for payment and threatened 
suit, stating, at the same time, that he had since de- 
stroyed the note under the supposition that it would 
never be worth anything. How can B collect his 
debt? Can he recover under sec. 2852 Rev. Stats. Mo., 
providing for the institution of suits on instruments 
lost or destroyed, or does his voluntary destruction of 
the note amount to a cancellation thereof? 

8t. Louis, Mo. JAMBON. 

Answer No. 2. 2 Parsons on Notes & Bills, 293, 
says: ‘‘If the plaintiff have deliberately or voluntari- 
ly destroyed the note, it is said that secondary evi- 
dence is inadmissible, and he can not recover; ’’ and 





he cites 8 Johns. 149; 
Mershon, 3 Bibb. 527. 
Lawrenceburg, Ind. 


2 Green (N. J.), 178; Fisher v. 
W. H. B. 


Query 23. [15 Cent. L. J. 179.] TH M proeures 
insurance on his life,and causes policy to be made 
payable ‘‘to his wife, A A M, and his children.’’ 
At the time the policy is issued he has two children. 
Subsequently he has another child. He dies, leav- 
ing his wife and three children surviving him. Has 
his last child any interest in the policy? What 
interest has his wife, A A M in it? Does she take 
one-half, or an interest equal to each of such of 
the children as take an interest? Or does she take a 
life estate, and the children an interest in remainder. 

Maysville, Ky. C.&8 

Answer. Inthe case supposed, the last child has a 
one-fourth interest in the policy. The wife has alee 
a one-fourth interest absulutely. In all such eases 
where the widow and children are beneficiaries, the 
proportion not being pre-arranged, they take equal 
shares. Gould v. Emerson, 99 Mass. 154. 

Chicago, Ills. W. I. CULVmr. 


Query 26. [15 Cent. L. J. 200.] Is there prep- 
erty in dogs under the laws of Missouri? Can a eity 
council adopt an ordinance requiring the chief of 
police to “kill every dog he may find without a tag 
showing that the city tax has been paid??? Can prep- 
erty be destroyed, simply because the owner refuses 
or neglects to pay the taxes thereon? 

Answer. There seems to be a qualified property ja 
dogs, insomuch that the owner may maintain an ae- 
tion for damages against one who kills or injures his 
dog (Rev. Stat. of Mo., sec. 2124; 27 Ala. 480), and at 
common law. Yet, ‘*although the common law ree- 
ognizes property in the dog, it has always been 
esteemed a base property and entitled to less consid- 
eration and protection than property in other domestie 
animals.’’ 381 Conn. 121. The legislature of a State 
has the power, as a means of internal pelice, to en- 
courage the rearing of sheep; and with that objeet iu 
view, may pass a law to discourage the keeping of 
dogs, by assessing a penalty upon the owner or keeper 
of the latter. 27 Ind. 62; 16 Wis. 298; Id. 566. AR 
property stands good for the taxes due on the same; 
and as most dogs are declared useless, and the pur- 
pose of a dog taxis not to provide a revenue for publie 
uses, but to discourage the keeping of dogs (27 Ind. 
62; Id. 120), the only adequate remedy would seem te 
be to kill the dog in default of taxes, and thus further 
the ends of the law. A. P. B. 

Kansas City, Mo. 


© Query 28. [15 Cent. L. J. 200.) A having an ex- 
ecution against B for $3,000, caused it to be levi ad 
on three separate parcels of real estate belonging to 
B, worth about that sum, and advertised the same 
for sale in one lot. B requested both A and the 
sheriff to sell the three parcels separately, whieh 
they refused to do. and the property was sold by 
the sheriff in one lot to A for $1,000. Shortly af- 
terwards A resold the property for more than 
$3,000. B having died, A now sues his adminis- 
trator for the balance of $2,000, which he claims te 
be still due on his execution. Can the administrater 
maintain a bill in equity to restrain the suit, claiming 
that A has been already paid out of the proceeds of 
the real estate, and that the three parcels would have 
brought enough at the sheriff’s sale to satisfy the ex- 
ecution if they had been sold separately as requested? 
Cite authorities. 

Answer. The administrator can not maintain eueh 
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a bill. The debtor’s only remedy was to have the sale 
set aside. 2 Cow. (N. Y.) 189; 19 Ind. 238. This he 
has lost, I take it, by acquiesence and lapse of time. 
If he, after requesting the sheriff to sell the lots sep- 
arately, stood by and let the lots be sold in a lump, he 
can not afterwards be heard to complain. 10 La. Ann. 
725. The sheriff’s deed to the purchaser was not void 
but voidable, and passed the title to the purchaser. 7 
Dana (Ky.) 506. Hence A has a good title, if not 
voided in proper time by action to set aside. It is no 
one’s business how much he sold it for, and he may 
maintain his action against the administrator of B 
for the balance due on his claim. B. 
Kansas City, Mo. 





RECENT LEGAL LITERATURE. 





LEADING CASES SIMPLIFIED. A Collection of 
the Leading Cases of the Common Law. By 
John D. Lawson. St. Louis, 1882: F. H. 
Thomas & Co. 

This book, which is intended primarily for stu- 
dents, has, as stated in the preface, a two-fold ob- 
ject: 1. To give the student a collection of 
acknowledged leading cases of the common law; 
and, 2. To present these in a style which shall 
arrest his attention, render it possible for him to 
acquire their principles readily, and fix those 
principles in his mind unincumbered by unim- 
portant and sometimes unintelligible facts. The 
great bulk of the work, being thirteen of the six- 
teen parts into which it is divided; is devoted to 
the law of contracts in some of its numerous de- 
partments, apportioned as follows: I., Formation 
of Contract; II., Consideration; III., Parties; IV., 
Statute of Frauds; V., Written Contracts and 
Oral Evidence; VI., legal Contracts; VII., Per- 
formance of Contracts; VIII., Sales; LX., Prin- 
cipal and Agent; X., Negotiable Paper; XL., 
Landlord and Tenant; XII., Insurance; XIIL., 
Bailments; Parts XIV. and XV. are devoted re- 
spectively to Negligence and Miscellaneous Torts; 
and XVI. to Evidence, ete. The cases, which are 
over two hundred in number, are really leading 
cases, and are carefnlly selected. Of course the 
experienced lawyer will find some among them, 
especially of the older cases, which have been 
somewhat modified by more recent adjudications, 
but the cardinal principle of the law which it is in- 
tended in these pages to illustrate, will generally, 
we fancy, be found to be intact. In many instances, 
where there are adjudications at variance 
with the doctrine of the principal case, the fact is 
noted in convenient foot notes. While the book 
is intended for the student, still, the practitioner 
will find it useful as a review of general princi- 
ples, and an entertaining relaxation. We venture 
to say that he will be not a Jittle astonished,some- 
times, to see how queerly simple some of his old 
friends look, when stripped of professional wig 
and gown. 
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ELEMENTS OF THE LAWS, or Outlines of the Sys- 
tem of Civil and Criminal Laws in force in the 
United States, and in the Several States ef the 
Union. Designed asa Text Book and for Gen- 
eral Use, and to Enabie any one to Acquire a 
Competent Knowledge of his Legal Rights and 
Privileges in all the Most Important Political 
and Business Relations of the Citizens of the 
Country; with the Principles upon which they 
are founded,and the means of asserting them in 
Civil and Criminal Cases. By Thomas L. Smith, 
Late one of the Judges of the Supreme Court of 
the State of Indiana. New and Revised Edition. 
Philadelphia, 1882: J. B. Lippincott & Co. 

We doubt whether any lawyer ever picks up a 
law book intended for the use of the laity, with- 
out a quiet grin of satisfaction. Unless his ex- 
perience is indeed limited, he knows well that few 
individual peculiarities are more prolific of ob- 
stinate and lucrative litigation, than the bump- 
tious and opinionated idea on the part of a layman, 
which is fathered by such works, that he is suffi- 
ciently equipped with knowledge of the law to 
act as his own legal adviser, and save himself the 
expense of a fee. The existence, however, of such 
quackeries as books which undertake to teach the 
laymen all the law, should not blind us to the ex- 
istence of a legitimate field for books upon legal 
topics specially addressed to laymen, and this 
is the acquisition of an appreciation of the 
general principles upon which are founded 
the system of laws of the country in which 
he lives. This, we take it; is an under- 
taking practicable for any person of general 
intelligence and moderate leisure. Such an ac- 
quisition, too, is well worthy the time and labor 
required, not, indeed, for the lawyers fees which 
it will save, but for the breadth of view which is 
thereby imparted. Such knowledge, of course, 
is extremely partial, and in case its possessor at- 
tempts to make a practical use of it, he is very apt 
to be ledinto error. The application of the gen- 
eral principles to the facts of the specific instance, 
is a fatal marsh in which such explorers almost in- 
variably sink. It is a good deal as if one who had 
learned the name and shape and location of the 
bones of the human skeleton, should usurp the of- 
fice of surgeon, and undertake to set a compoun¢ 
and comminuted fracture of the thigh bone. For 
the limited purpose indicated the volume before 
us is specially adapted, and seems to have been 
very carefully and conscientiously compiled, with 
a thorough appreciation on the part of its author 
of the division line between matters of technical 
and general interest. The book is fairly printed, 
and bound in the style usual with school text- 
books. 





LEGAL EXTRACTS. 





COMMUNICATION BETWEEN SOLICITOR AND C&I- 
ENT IN PRESESENCE OF A THIRD PERSON. 

The doctrine that professional communications 

made to legal advisers are confidential and priv- 
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ileged is well established in English law. Wheth- 
er, however, the term ‘privileged communica- 
tion,” often used in reference to this doctrine, is 
the best that could have been selected, is doubtful, 
when we consider that the natural meaning of the 
words “privileged communication’’ is, that the 
subject-matter of the communication is in itself 
privileged, not that the communication is one 
which may, or may not, be privileged, according 
to the class of persons present when it is made. 
This ambiguity in the term itself seems to have 
left the exact limits of the operation of the rule 
as to privileged communications somewhat unde- 
fined, and it is to the question, what are the exact 
limits of this rule, that we wish to direct atten- 
tion. Now, one of the commonest things, indeed, 
an every day occurrence among the lower middle 
class, is for clients to consult their solicitors in 
company with a friend. The presence of a third 
person seems to give them the eourage needful 
for so formidable an interview. What is the posi- 
tion of this third person in regard to “‘privileged 
communications?’’ He is present at the consul- 
tation, and becomes acquainted with all the 
points in the client’s case. The client is protected 
from disclosing any communication made by him 
to his legal adviser, and his legal adviser is not 
permitted, save with his client’s consent, to make 
known any such communication. May the third 
person present at the interview, in the character 
of a friend, disclose information thus obtained? 
Is ita wholly “‘privileged communication,” or is 
ita communization privileged only as between 
solicitor and client strictly? Before we attempt 
to answer this question, let us state a case which 
recently came under our notice. A testator. who 
had made a valid will leaving all his property to 
a brother, was near death, and desired to make 
another will. The village schoolmaster, A, and 
his son, B, were called in, and a will leaving 
everything to D, a sister of the testator (who was 
keeping house for him), was drawn up and exe- 
cuted. The testator died, and D, accompanied by 
A, went to a neighboring solicitor to instruct him 
to obtain probate of the second will. The solic- 
itor put certain questions to A, and, finding that 
the will had been irregularly attested, he declined 
to act in the matter. Subsequently the brother of 
the testator brought to the same solicitor the first 
will, and this having been properly executed, the 
solicitor undertook to get tt proved. Probate of 
the first will was opposed, on the ground that it 
was tevoked by a subsequent will, and the action 
was remitted by the Probate Court to the assizes 
for trial. On the trial of the action, the solicitor 
who was acting for the brother was called, and 
evidence of what passed between him and D 
and A was objected to, on the ground of priv- 
ilege. D,on being called, swore that she was 
in and out of the room at the time the will was 
executed, and did not see it signed, but knew 
they were signing it; and as to what passed at 
the solicitor’s office, she claimed privilege. B, 
the son of A, swore that the will was properly 





attested. A swore the same, and on being cross- 
examined as to what pagsed at the solieitor’s of- 
fice, counsel for D claimed privilege. The judge 
was inclined to think that there was privilege, 
and so ruled, but reserved the point at the request 
of counsel. It was never cleared up, as the case 
was compromised. Here, then, we have a case 
where the whole issue depended upon the ques- 
tion of privilege or no privilege. No doubt it is 
a case which can very seldom arise, but still it 
seems strange that the text-books contain no ref- 
erence to any single case bearing directly upon 
the presence of a third person present at an in- 
terview between solicitor and client. 

If, however, we may apply the rules of eom- 
mon sense to sucb a case, we should be inclined 
to say tha, if a client wished his communications 
with his solicitor to be secret, he should take mea- 
sures to secure their privacy. It seems difficult 
to draw a distinction between such a case and that 
of a client saying something in a loud voice to his 
solicitor in eourt, so that it may be overheard by 
a dozen other people. And surely, if this occur- 
red, the mouths of a dozen people could not be 
stopped. The only decision whieh seems to be at 
all near the case in peint is that of Fountain v. 
Young, 6 Esp. 113, where it was held that a com- 
munication made to one who was not a solicitor, 
under the mistaken idea that he was one, was not 
privileged. Whether this would be still consid- 
ered to be good law is, perhaps, doubtful, but if 
it goes rather far in declaring that privilege can 
not be extended in cases of mistake, it seems, at 
any rate, to lay down the principle that the doc- 
trine of privilege must not be carried beyond the 
strict limit of solicitor and client. At the same 
time there is, doubtless, much to be said in favor 
of the view that communications between a client 
and his solicitor are absolutely privileged. But 
considering the doubt which exists in the matter, 
solicitors will do well to caution clients who con- 
sult them in company with a friend, as to the pos- 
sibility of danger in this respect, for it may easily 
happen that matters disclosed in consultation 
should be made the foundation of purely vexa- 
tious litigation.—Solicitor’s Journal. ; 








NOTES. 





——‘Your Honor, you've thirteen men on that 
jury,’’ suggested a bystander to a justice of the 
peace ina neighboring town a day or two ago, 
where an unfortunate hombre was on trial for va- 
grancy. ‘‘Bless my soul, that’s true,” said the 
venerable ’Squire, adjusting his specs and casting 
a benignant look upon the thirteen good men and 
true; *‘Mr. Foreman, please excuse one of the 
jurymen.” ‘All right, your Honor,’ responded 
the foreman promptly, as he reached for his hat 
and started out, amid an audible smile from the 
lobby. ‘I excuse myself.” 
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